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ENGLISH

Title VI Notice to Public

It is the Washington State Department of Transportation’s (WSDOT) policy to assure that no person shall, on the grounds of race,
color, national origin, as provided by Title VI of the Civil Rights Act of 1964, be excluded from participation in, be denied the benefits
of, or be otherwise discriminated against under any of its programs and activities. Any person who believes his/her Title VI protection
has been violated, may file a complaint with WSDOT's Office of Equity and Civil Rights (OECR). For additional information regarding
Title VI complaint procedures and/or information regarding our non-discrimination obligations, please contact OECR’s Title VI
Coordinator at (360) 705-7090.

Americans with Disabilities Act (ADA) Information

This material can be made available in an alternate format by emailing the Office of Equity and Civil Rights at wsdotada@wsdot.wa.gov
or by calling toll free, 855-362-4ADA(4232). Persons who are deaf or hard of hearing may make a request by calling the Washington
State Relay at 711.

ESPANOL

Notificacion de Titulo VI al Pablico

La politica del Departamento de Transporte del Estado de Washington (Washington State Department of Transportation, WSDOT) es
garantizar que ninguna persona, por motivos de raza, color u origen nacional, segun lo dispuesto en el Titulo VI de la Ley de Derechos
Civiles de 1964, sea excluida de la participacion, se le nieguen los beneficios o se le discrimine de otro modo en cualquiera de sus
programas y actividades. Cualquier persona que considere que se ha violado su proteccion del Titulo VI puede presentar una queja
ante la Oficina de Equidad y Derechos Civiles (Office of Equity and Civil Rights, OECR) del WSDOQOT. Para obtener mas informacion
sobre los procedimientos de queja del Titulo VI o informacion sobre nuestras obligaciones contra la discriminacién, comuniquese con el
coordinador del Titulo VI de la OECR al (360) 705-7090.

Informacion de la Ley sobre Estadounidenses con Discapacidades (ADA, por sus siglas en inglés)

Este material puede estar disponible en un formato alternativo al enviar un correo electrénico a la Oficina de Equidad y Derechos
Civiles a wsdotada@wsdot.wa.gov o llamando a la linea sin cargo 855-362-4ADA(4232). Personas sordas o con discapacidad auditiva
pueden solicitar la misma informacién llamando al Washington State Relay al 711.
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Paspen VI O6uiecTBeHHOE 3asaB/IEHNE

Monutuka OJenaptameHTa TpaHcnopTa wTtaTa BawmnHrtod (WSDOT) 3ak1t04aeTcs B TOM, YTO6bI UCK/IOUYUTL It06ble CalyYan
OUCKPUMUWHALLMK NO MPU3HAKY pachl, LLBETA KOXXWU UM HALLMOHA/IbHOTO NMPOUCXOXKAEHUS, KaK 3TO NpesycMoTpeHo Pasaenom

VI 3aKkoHa 0 rpakaaHcKux npasax 1964 roaa, a TakXe c/y4Yyan HeZloNyLEeHMS y4acTus, IMLEHNS JIbFroT Uan apyrue Gopmbl
OUCKPUMUWHALMK B paMKax JIt0601 M3 CBOUX NPOrpaMm 1 MeponpuaTuid. Jllnboe nnLo, KOTOPOe CYMTAET, YTO ero CpeCcTBa 3aLUmnThI
B paMKax pasfena VI 66111 HapyLleHbl, MOXET NoAaTh »Kanoby B Be4oMCTBO Mo Bonpocam paBeHCTBa U rpaxkaaHckunx npas WSDOT
(OECR). O.ns pononHuTeIbHOM MHGOPMaL MK O Mpoueaype nofayn >kaaobbl Ha HecobaoaeHWe TpeboBaHuit pasgena VI, a Takxke
nosly4yeHus MHdOpMaL MM O HalluX o6s13aTeIbCTBax No 6opbbe C ANCKPUMUHALMEN, MOXKANYNCTA, CBIXKUTECh C KOOPAMHATOPOM
OECR no pasgeny VI no tenedpony (360) 705-7090.

3akoH CLLA o 3awmTe npas rpakgaH ¢ orpaHM4eHHbIMU BO3MOXKHOCTAMM (ADA)

STy MHGOPMALUIO MOXKHO MOYYUTh B a/ibTEPHATUBHOM PpopMaTe, OTMNPaBMB 3/1EKTPOHHOE NMCbMO B BegoMCcTBO No Bonpocam
paBEHCTBA M IrpakJaHCKUX npa. no agpecy wsdotada@wsdot.wa.gov nam no3BoHMB no 6ecnsiaTHoMy TenedoHy 855-362-
4ADA(4232). Tnyxue n cnaboc/bilalime ivua MoryT cAeaTh 3anpoc, NO3BOHMB B CNeLMaibHY0 AUCNETYEPCKYH CYXKBY
wTaTa BawmHrtoH no HoMmepy 711.(4232). Mnyxue 1 cnabocbilalime nua MOryT CAenaTh 3anpoc, MO3BOHUB B CrieLMaibHYO
ANCNeTYepCcKyto cNy»k0y wrtaTa BawmnHrtToH no Homepy 711.


mailto:wsdotada%40wsdot.wa.gov?subject=

tigng Viét - VIETNAMESE

Thoéng bao Khoan VI danh cho céng ching

Chinh sach ctia S& Giao Théng Van Tai Tiéu Bang Washington (WSDOT) 1a bado dam khoéng dé cho ai bj loai khoi su tham gia, bj tur
khuéc quyén lgi, hodc bi ky thi trong bat cr chuong trinh hay hoat déng nao vi ly do chiing tdc, mau da, hoac nguén goc qudc gia, theo
nhu quy dinh trong Muc VI ctia Dao Luat Dan Quyén nam 1964. B4t c ai tin ring quyén bdo vé trong Muc VI clia ho bi vi pham, déu
c6 thé ndp don khi€u nai cho Van Phong Bao Vé Dan Quyén va Binh Ding (OECR) ctia WSDOT. Muén biét thém chi tiét lién quan dén
thu tuc khi€u nai Muc VI va/hodc chi tiét lién quan dén trach nhiém khong ky thi cia chdng toi, xin lién lac v&i Phéi Tri Vién Muc VI clia
OECR s6 (360) 705-7090.

Théng tin vé Dao luat Ngudi My tan tat (Americans with Disabilities Act, ADA)

Tai liéu nay cé thé thuc hién bang mét hinh thirc khac bing cach email cho Van Phong Bao Vé Dan Quyén va Binh Ding wsdotada@
wsdot.wa.gov hodc goi dién thoai mién phi s8, 855-362-4ADA(4232). Ngudi diéc hodc khi€m thinh cé thé yéu cau bang cach goi cho
Dich vu Tiép 4m Ti€u bang Washington theo s6 711.
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Af-soomaaliga - SOMALI

Ciwaanka VI Ogeysiiska Dadweynaha

Waa siyaasada Waaxda Gaadiidka Gobolka Washington (WSDOT) in la xaqiijiyo in aan gofna, ayadoo la cuskanaayo sababo la xariira
isir, midab, ama wadanku kasoo jeedo, sida ku goran Title VI (Qodobka VI) ee Sharciga Xaquugda Madaniga ah ah oo soo baxay 1964,
laga saarin ka gaybgalka, loo diidin faa'iidooyinka, ama si kale loogu takoorin barnaamijyadeeda iyo shaqooyinkeeda. Qof kasta oo
aaminsan in difaaciisa Title VI |a jebiyay, ayaa cabasho u gudbin kara Xafiiska Sinaanta iyo Xaquugda Madaniga ah (OECR) ee WSDOT.
Si aad u hesho xog dheeraad ah oo ku saabsan hanaannada cabashada Title VI iyo/ama xogta la xariirta waajibaadkeena ka caagan
takoorka, fadlan la xariir Iskuduwaha Title VI ee OECR oo aad ka wacayso (360) 705-7090.

Macluumaadka Xeerka Naafada Marykanka (ADA)

Agabkaan ayaad ku heli kartaa gaab kale adoo iimeel u diraaya Xafiiska Sinaanta iyo Xaquugda Madaniga ah oo aad ka helayso
wsdotada@wsdot.wa.gov ama adoo wacaaya laynka bilaashka ah, 855-362-4ADA(4232). Dadka naafada magalka ama magalku ku adag
yahay waxay ku codsan karaan wicitaanka Adeega Gudbinta Gobolka Washington 711.



If you have difficulty understanding English, you may, free of charge, request language assistance services by calling 360-705-7050 or
email us at: ITDServiceDesk@wsdot.wa.gov

ESPANOL - SPANISH

Servicios de traduccién

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el idioma inglés,
puede, sin costo alguno, solicitar asistencia lingliistica con respecto a esta informacién llamando al 360-705-7050,

o envie un mensaje de correo electrénico a: ITDServiceDesk@wsdot.wa.gov
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Ycnyru nepesoga

Ecniv BaM TpyZAHO NOHUMATb aHI/IMACKUI A3bIK, Bbl MOXKETE 3aNpocuUTb 6ecniaTHble S3bIKOBble
YyCNyru, no3BoHMB no TenedpoHy 360-705-7050, nnm Hanucas HaM Ha 3/1eKTPOHHY0 no4Ty: ITDServiceDesk@wsdot.wa.gov

tiéng Viét - VIETNAMESE
cac dich vu dich thuat

Né&u quy vi khéng hiéu tiéng Anh, quy vi c6 thé yéu cau dich vu trg gitip ngdn ngilt, mién phi,
bang cach goi s6 360-705-7050, hoac email cho chiing téi tai: ITDServiceDesk@wsdot.wa.gov
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Adeegyada Turjumaada
Haddii ay kugu adag tahay inaad fahamtid Ingiriisida, waxaad, bilaash, ku codsan kartaa adeegyada caawimada luugada adoo wacaaya
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Subpart A — General Requirements

Section 26.1: Objectives
The objectives of the DBE Program are:

a. To ensure nondiscrimination in the award and administration of USDOT-assisted
highway, transit, and airport contracts;

b. To create a level playing field on which DBEs can compete fairly for USDOT- assisted
contracts;

c. To ensure that the DBE program is narrowly tailored in accordance with applicable law;

d. To ensure that only firms that fully meet DBE eligibility standards are permitted to
participate as DBEs;

e. To help remove barriers to DBE participation in USDOT-assisted contracts;

f.  To promote the use of DBEs in all types of USDOT-assisted contracts and procurement
activities conducted by recipients/sub-recipients;

g. To assist the development of firms that can compete successfully in the marketplace
outside of the DBE program; and

h.  To provide flexibility to recipients/sub-recipients in establishing and providing
opportunities for DBEs.

WSDOT has developed this plan as a requirement of 49 CFR Part 26 and as a guideline and
procedural manual to ensure DBEs have fair and equal access to compete for contracts,
subcontracts and agreements on USDOT financially assisted projects.

Section 26.3: Applicability

Pursuant to 49 CFR Part 26.3, the DBE Program applies to USDOT financial assistance
where WSDOT and its sub-recipients expend federal-aid funds including, but not limited to:

a. Federal-aid highway funds authorized under Titles | (other than Part B) and V of the
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L 102-240, 150
Stat. 1914, or Titles I, lll, and V of the Transportation Equity Act for the 21st Century
(TEA-21), Pub. L 105-178, 112 Stat. 107;

b. Federal Transit funds authorized by Titles I, lll, V and VI of ISTEA Pub. L. 102- 240
or by Federal transit law in Title 49, U.S. Code or Titles I, lll and V of the TEA-21,
Pub. L. 105-178;

c. Airport funds authorized by 49 U.S.C. 47101; and
d. FAST Act - Fixing America’s Surface Transportation Act.

Entities receiving Federal financial assistance through WSDOT (i.e., sub-recipients) are
subject to the requirements of 49 CFR Part 26, and therefore are required to adopt and
comply with WSDOT's DBE Program Participation Plan. WSDOT's Local Agency Guidelines
(LAG) Manual provides additional guidance to sub-recipients on DBE program expectations.

WSDOT will provide its sub-recipients written notice of the USDOT’s approval of WSDOT's
DBE Program Participation Plan (including a link to an electronic version of the approved
Plan for their use). The sub-recipients shall then provide written confirmation of their
adoption of the Plan.

Disadvantaged Business Enterprise Program Participation Plan M 3142 Page 7
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Sub-recipients are expected to work collaboratively with Local Programs and OEO in
conducting periodic reviews and/or DBE program audits to ensure their compliance with
WSDOT's approved DBE Program Plan and 49 CFR Part 26.

All federal guidance, manuals, policy statements, and directives used or relied upon by
WSDOT, or any of its sub-recipients, to implement the DBE Program shall be revised to
correspond to the provisions contained within the DBE Program Participation Plan and
approved by FHWA. In the event of any conflict between the DBE Program Participation
Plan with any manual, policy statement, or directive relied upon by WSDOT or any of its
sub-recipients in the implementation of the USDOT approved DBE Plan, the DBE Program
Participation Plan shall prevail. Where there is a conflict, federal law prevails over state law.

Section 26.5: Definitions

WSDOT has adopted the DBE program definitions of 49 CFR Part 26.5. For a complete

list of official definitions pertaining to the USDOT DBE program, see www.ecfr.gov/cgi-bin/
text-idx?SID=3d4a36cb8c0e45d725d273a4b52e2d4d&amp;mc=true&amp;node=pt49.1.2
6&amp;rgn=divb&amp;se49.1.26_15a

The following are additional terms/definitions used by WSDOT in its program
implementation, as mentioned throughout this document:

Bid Item Breakdown/Written Confirmation form is a supplemental bid document which
lists each separate bid item under which the DBE will be performing work as part of
the Condition of Award Goal. It further defines the scope of work and the value of the
work as they relate to each bid item for the broader scope of work identified on the
Utilization Certification form.

CFR means the Code of Federal Regulations.

Commercially Useful Function (CUF) means a DBE is responsible for execution of the
work of the contract and is carrying out its responsibilities by actually performing,
managing, and supervising the work involved. To perform a CUF, the DBE must

also be responsible, with respect to materials and supplies used on the contract, for
negotiating price, determining quality and quantity, ordering the material, and installing
(where applicable), and paying for the material itself.

Condition of Award (COA) Goal (pertains to bid-build projects) means an assigned
numerical percentage of the bid amount of the contract. This is the minimum amount
that the bidder must commit to by submission of the Utilization Certification Form
and/or by Good Faith Efforts (GFE) at the time of bid. The Bid Item Breakdown/
Written Confirmation form will further describe by line item the scopes of work as
identified on the DBE Utilization form and require the confirmation of both the bidder
and the potential Subcontractor. The COA goal will also be applied to change orders
associated with the contract as managed by the project engineer office on WSDOT
or Local Agency projects, with OEO approval. To be considered responsive/successful
the bidder/contractor must demonstrate good faith efforts in achieving the goal. The
bidder/contractor can demonstrate the good faith efforts in either of two ways:

1. The contractor/bidder has obtained sufficient DBE participation to meet the
established Condition of Award goal; or

2. The contractor/bidder provides documentation that evidences its good faith
efforts to meet the goal, even though it did not succeed in obtaining sufficient
DBE participation to do so.

Page 8
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Consultant means one who gives expert or professional advice.

Contract in this plan means contract, sub-contract, consultant agreement (inclusive of
Master agreement, project specific agreement, or task order), purchase order, materials
invoice, or any other legally binding document between a Prime Contractor/Prime
consultant and their Subcontractor/subconsultants/. Contract means a legally binding
relationship obligating a seller to furnish supplies or services (including, but not limited
to, construction and professional services) and the buyer to pay for them. For purposes
of this part, a lease is considered to be a contract.

Contracting Opportunity means a procurement action (by a recipient/sub- recipient/
contractor/subcontractor/consultant/subconsultant) to obtain a product or
service commercially.

DBE Performance/Participation Plans means plans submitted by Bidders /Consultants
that outlines in detail how the Bidder/Consultant will meet Performance/Participation
goals or inclusion requirements. Performance/Participation plans are associated to
Design Build projects and Consultant Services contracts containing DBE goals.

DBE Utilization Certification Form means the form that Prime Contractor submits on
Condition of Award projects that identifies which DBE(s) the Prime Contractor is
committing to use, the scope(s) of work that the DBE is contracted to perform on the
project, and the associated dollar amount. The form is attached as Appendix 1. The Bid
Item Breakdown/Written Confirmation form (mentioned above) is used in conjunction
with the DBE Utilization Certification Form. The DBE Utilization Certification form

is not used in Design-Build, GCCM, or other alternate delivery method contracts (ref.
DBE Performance Plan below).

Diversity Management and Compliance System (DMCS) is the database which
tracks payments to Prime Contractor/Prime Consultants and all Subcontractor/
subconsultants on all WSDOT projects and those Local Agency projects receiving
Federal Financial Assistance from WSDOT.

Design-build (or design/build, and abbreviated D-B or D/B accordingly) is a project
delivery system used in the construction industry. It is an alternative delivery

method (ADM) to deliver a project in which the design and construction services are
contracted by a single entity known as the design-builder or design- build contractor.

The scope of work and dollar amount that the Design-Builder indicates they will be
Subcontracting to certified DBEs, as shown in the DBE Performance Plan submitted
with the Design-Builder’s Proposal, and for subsequent Work opportunities arising
from the Project. The DBE Commitment amount will be incorporated into the Contract
and shall be considered a Contract requirement. The Design-Builder shall utilize DBEs
to perform the work and supply the materials for which they are committed. Any
changes to the DBE Commitment, as described in the DBE Performance Plan, shall
require the WSDOT Engineer’s prior written approval.

Directory of Certified Firms or DBE Directory means the OMWABE-created directory of
certified DBE firms. This directory is available on OMWBE'’s website at: www.omwbe.
wa.gov/. This is the only recognized Directory of DBE firms. The NAICS code and
information contained in the “Description of Work” column must comport with the
work described on the DBE Utilization Certification.
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General Contractor/Contractor Managed (GC/CM) is an Alternative Delivery
Methodology (ADM) project that allows an owner to engage a construction manager
who provides constructability input during the design phase. At a percentage point
in the design completion the owner and the construction manager negotiate a
“guaranteed maximum price for the construction.”

Goal means an objective, numerically expressed as a percentage of the total project
dollar amount, that contractors are required to make good faith efforts to achieve.

North American Industry Classification System (NAICS) Codes means the six-digit

code used to determine whether or not a business is considered a small business

as determined by the Small Business Administration. The NAICS code designations
are described in the North American Industry Classification Manual-United States,
which is available on the internet at the U.S. Census Bureau website: www.census.
gov/eos/www/naics. OMWBE, as the Unified Certification Program (UCP) agent for
Washington state, determines which NAICS codes most specifically defines the type
of work that the DBE firms are certified to perform.

Sub-recipient means a local agency, other jurisdiction or non-profit organization that
receives financial assistance on a project from USDOT through WSDOT.

WSDOT OEO means the Washington State Department of Transportation Office of
Equal Opportunity and is the office that ensures compliance with the requirements of
49 CFR Part 26.

Section 26.7: Non-discrimination Requirements

WSDOT will not exclude any person from participation in, deny any person the benefits of,
or otherwise discriminate against anyone in connection with the award and performance
of any contract covered by 49 CFR 26 on the basis of race, color, sex, national origin,

or disability.

In administering its DBE program, WSDOT will not directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE program with respect
to individuals of a particular race, color, sex, national origin, or disability.

WSDOT has instituted a complaint process for any sub-recipient, contractor, subcontractor/
subconsultant, or consultant that believes they have been discriminated against based on
the aforementioned factors. See the WSDOT External Discrimination Complaint Procedure
and Form (Appendix 2).

Complaints can be filed by the public through email at oeoecrbcomplaints@wsdot.wa.gov
and by phone at 360-705-7090.
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Section 26.11: Record Keeping Requirements

Section 26.11(a): USDOT Uniform Report

WSDOT will report DBE participation to the FTA and FHWA through the USDOT “Uniform
Reports of DBE Awards or Commitments and Payments” Report semi- annually or annually
for FAA.

The Uniform Report of DBE Awards or Commitments and Payments Form will be completed
per the instructions of 49 CFR Part 26, Appendix B.

Section 26.11(b): Other Data

In order to monitor the progress of its DBE Program, WSDOT and its sub-recipients shall
maintain a record keeping system that identifies and assesses DBE contract awards, Prime
Contractor/Prime Consultants’ progress in achieving DBE subcontract goals, and other DBE
inclusion efforts. WSDOT and its sub-recipients will maintain records showing:

1.  Procedures followed by WSDOT and its sub-recipients to identify and assess DBE
contract awards and progress in achieving prescribed goals;

2. Specific efforts to identify and award contracts to DBEs and/or purchase from DBEs;

Amount paid to each DBE subcontractor/subconsultant by a contractor and reported
to WSDOT or its sub-recipient on a monthly basis; and

4. Amount paid to each DBE subcontractor/subconsultant by a contractor based on
the information contained in the Diversity Management and Compliance (DMCS)
system and/or “DBE Monthly Report” for the Public Transportation Division (PTD)
and reported to the WSDOT or its sub-recipient and obtained at the conclusion of
each project. This information will be reported from PTD. These reports will include at
a minimum:

a. The number of contracts awarded to DBEs and or purchases using DBEs;

b. Adescription of the general categories of contracts awarded to DBEs and/or
purchases using DBEs;

The dollar value of contracts awarded to DBEs and/or purchases using DBEs;

The percentage of the dollar value of all contracts awarded to DBEs and/or
purchases using DBEs;

e.  Whether or not the DBE goal was met or exceeded, and by what amount,
specified in the bid documents or proposals;

f.  Written confirmation from the Prime Contractor/Prime Consultant that no
retainage has been withheld from the DBE subcontractor/subconsultant(s);

g.  Awritten certification from the contracting agency engineer on each federal-
aid contract with a DBE goal stating that the project staff has reviewed the
contracting records and monitored the work site and determined that the DBE(s)
committed at contract award (or subsequently) actually performed the work (with
their own forces) for which they were committed. If the project goal is not met the
agency will document the reason(s) for the shortfall and what, if any enforcement
action was taken; and

h. The required records and reports provide information relating to firms owned and
controlled by minorities separately from information relating to firms owned and
controlled by women.
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Records shall be available upon request of an authorized officer or employee of the federal
government or WSDOT OEO staff and for projects using FTA funds.

WSDOT and its sub-recipients will submit reports conforming in frequency and format to
existing contract reporting requirements of the applicable departmental elements.

Where no such contract reporting requirement exists, DBE reports will be
submitted quarterly.

WSDOT will submit to FHWA, all reports as listed and defined by the FHWA/WSDOT
Stewardship agreement as well as other reports as requested. In addition, WSDOT will
submit to FTA and FAA, all data and information as required/requested by these modes.

Section 26.11(c): Bidders List

WSDOT and its sub-recipients will create and maintain a bidders list consisting of all the

firms bidding on USDOT-assisted projects. The bidders list will contain information about
bidders submitting quotes, contracts or bids as contractors, consultants, sub-consultants
and subcontractor/subconsultants.

The list will include all firms that bid on prime contracts or bid/quote subcontracts
(successful and unsuccessful) on USDOT-assisted projects including both DBEs and non-
DBEs. The list will also include the following information:

a Firm name;

b. Firm address;

c. Firm’s status as a DBE or non-DBE;

d. The age of the firm; and

e. The annual gross receipts of the firm, in ranges.

WSDOT OEO will conduct an annual survey for both WSDOT let contracts and Local
Agencies receiving federal-aid funds through WSDOT'’s Local Programs Division of
contractors and subcontractor/subconsultants. The survey will remain open from October 1
through September 30.

WSDOT Local Programs Division requires (through its Local Agency Guidelines) bidders on
Local Agency projects with Federal Financial Aid to participate in the Bidders List Survey
generated by WSDOT OEO.

Section 26.11(d):

WSDOT OEO will work collaboratively with the Office of Minority and Women'’s Business
Enterprise (OMWRBE) to ensure the following records are maintained in accordance with
federal and state statutory requirements:

a. DBE program application packages;

b. Affidavits of No Change;

c. Change Notices; and

d. Certification On-Site Review documents.

Once a DBE is decertified, OMWABE records the information in the U.S. Department of
Transportation’s (USDOT) database (per 26.85(f)(1)) and maintains the records for seven
years. These records are scanned and maintained in the DBE Certification program.
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WSDOT and its sub-recipients will maintain records for three years past completion of

each contract for FHWA and FAA, six years after the life of equipment, life of building or
grant services for FTA funded projects; and six years after completion of the project for FTA
funded projects.

Section 26.11(e):

WSDOT OEO will work collaboratively with the Office of Minority and Women'’s Business
Enterprise (OMWABE) to report to the USDOT Office of Civil Rights the following
information no later than January 1 of each year:

1. The percentage and the location in the state of certified DBE firms listed in the UCPs
DBE directory who are controlled by the following:

a. Women;
b. Socially and economically disadvantaged individuals (other than women); and

c. Individuals who are women and are otherwise socially and economically
disadvantaged individuals.

OMWSBE collects this data at time of certification in the DBE Certification program.

Section 26.13: Assurances

26.13(a)

WSDOT and all sub-recipients will follow the requirements of 49 CFR Part 26, including
insertion of DBE clauses in grant agreements and contracts with federal aid. WSDOT will
require sub-recipients to take all steps necessary to carry out all applicable parts of 49 CFR
Part 26 and will ensure its sub-recipients comply with the regulations. Pursuant to 49 CFR
Part 26.13, WSDOT has signed the following assurance applicable to all USDOT-assisted
contracts and subcontracts and their administration:

The recipient shall not discriminate on the basis of race, color, national origin, or sex in

the award and performance of any DOT-assisted contract or in the administration of its
DBE program or the requirements of 49 CFR Part 26. The recipient shall take all necessary
and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the award and
administration of DOT-assisted contracts. The recipient’s DBE program, as required by

49 CFR part 26 and as approved by DOT, is incorporated by reference in this agreement.
Implementation of this program is a legal obligation and failure to carry out its terms shall
be treated as a violation of this agreement. Upon notification to the recipient of its failure
to carry out its approved program, the Department may impose sanctions as provided for
under Part 26 and may, in appropriate cases, refer the matter for enforcement under 18
U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

The above assurance will be incorporated in all FHWA and FTA projects containing Federal
Financial Assistance, and FAA financial assistance agreements with WSDOT sub-recipients.
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26.13(b)

Pursuant to 49 CFR Part 26.13, each contract WSDOT and its sub-recipients sign with a
contractor, and each subcontract the contractor signs with a subcontractor/subconsultant
(regardless of tier), shall include the following assurance:

The contractor, sub-recipient or subcontractor/subconsultant shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this contract. The contractor
shall carry out applicable requirements of 49 CFR Part 26 in the award and administration
of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a
material breach of this contract, which may result in the termination of this contract or such
other remedy as the recipient deems appropriate, which may include, but is not limited to:

a.  Withholding monthly progress payments;

b. Assessing sanctions;

c. Liquidated damages; and/or

d. Disqualifying the contractor from future bidding as non-responsible.

On projects with FHWA financial assistance, assurances from subcontractor/subconsultants
(all tiers) shall be physically included in each contract/subcontract by way of the FHWA Form
1273, the DBE General Special Provisions (GSPs), or, in the case of a consultant contract,
including the assurance statement as a provision of the contract. WSDOT OEO will review
all DBE/FSBE subcontracts to ensure compliance with the required inclusion language

while Project Engineer Office or Local Agency staff will randomly review all non-DBE/FSBE
subcontracts during the Request to Sublet process to ensure this information is included. If
this information is absent, WSDOT OEO will notify the appropriate WSDOT Headquarters
office, which will in turn work collaboratively with WSDOT OEO in determining contract
administration actions to be taken.

For Local Agency projects receiving Federal Financial Assistance, WSDOT OEO will notify
the appropriate Local Programs personnel should DBE/FSBE subcontracts not include the
required assurances. WSDOT Local Programs will notify the Local Agency of the deficiency
and will work collaboratively with WSDOT OEO in determining actions to be taken.

PTD sub-recipients are required every year to sign a certification and assurance for non-
discrimination and perform quarterly reporting of DBE activity, as well as meeting the
language built into their agreement with WSDOT that contains the FTA required language.

Section 26.15: Exemptions/Waivers

When applying for an exemption and/or waiver WSDOT will follow the requirements of
49 CFR 26.15
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Subpart B — Administrative Requirements

Section 26.21: Program Plan Updates

WSDOT will submit DBE Program Participation Plan updates to the appropriate USDOT
operating administration (FHWA\) for review and approval, on an annual basis or anytime
there are significant changes in administration of its DBE program.

WSDOT will inform its sub-recipients of DBE program changes as they occur.

WSDOT must continue to carry out [its] program until all funds from [FHWA's] financial
assistance has been expended.” - per 49 CFR 26.21(c)

Section 26.23: Policy Statement
WSDOT's Policy Statement is attached to this Plan as Appendix 3.

Section 26.25: DBE Liaison Officer

The WSDOT Office of Equal Opportunity (OEO) Director, is designated by the Washington
State Secretary of Transportation as WSDOT’s DBE Liaison (DBELO). In that capacity,

the DBELO is responsible for all aspects of the DBE program and ensuring that WSDOT
complies with all provisions of 49 CFR Part 26. The DBELO has direct, independent access
to WSDOT's Secretary of Transportation concerning DBE program matters.

An organizational chart displaying the DBELO’s position in the organization is found in

the Appendix 4. The DBELO is responsible for developing, implementing, and monitoring
the DBE program in coordination with other appropriate officials, and for managing the
Department’s civil rights programs. The DBELO may assign day-to-day DBE program
responsibilities to other WSDOT OEO DBE program staff, as appropriate (i.e., DBE Program
Manager, DBE Community Engagement Manager, etc.). The DBELO is the liaison internally
to the various divisions within WSDOT and is responsible for ensuring that those divisions
coordinate with the DBELO on matters related to implementation of the DBE program, as
well as the community/public.

The responsibilities of the DBELO and/or his/her designee include, but are not limited to,
the following:

a. Advise the Secretary of Transportation and executive and senior managers on
achievements to date and on DBE matters currently underway, including receiving
direction from the Secretary on unresolved matters. Evaluate and report on the DBE
program'’s effectiveness and provide recommendations to the Secretary for modifying
internal processes and procedures to align with federal requirements and to achieve
continuous improvement of the DBE program;

b. Establish standard operating procedures (inclusive of data collection methods,
performance measures, et al) for implementing the DBE Program requirements;
develop reports; and interface with USDOT operating administrations (FHWA, FTA,
FAA) regarding program approvals and performance in accordance with federal
regulations and the WSDOT-FHWA Stewardship Agreement;

Disadvantaged Business Enterprise Program Participation Plan M 3142 Page 15
Revised December 15, 2023



Develop and implement policy pertaining to DBE Program implementation, ensure
consistency and compliance with program standards, and coordinate and assist with
external/internal communications, including communications from the Construction
Division and project engineering offices;

Monitor and evaluate program effectiveness and provide reports as required by
USDOT/USDOT operating administrations, and as directed by WSDOT's Secretary of
Transportation;

In coordination with division directors, develop WSDOT'’s contract and overall goals for
DBE participation;

WSDOT OEQ's data analyst will review and analyze monthly, quarterly, and annual
reports of race/gender neutral and race/gender conscious efforts for progress in
achieving overall goal attainment (including maintaining a running tally of DBE
participation), and develop plans of action/adjustments, as needed, to improve
progress;

In coordination with the region administrators and division directors, provide technical
assistance and information to DBEs and non-DBE Prime Contractor/Prime Consultants
and subcontractor/subconsultants to ensure they understand contract specifications
related to their work;

Ensure consistency in implementation and compliance with the DBE program by
confirming that the manuals, processes, procedures and other guidance related to

the administration of the DBE program by Local Programs, State Construction Office,
Consultant Services, Ferries, Public Transportation, Rail, and Aviation divisions on DBE
program matters is consistent with 49 CFR Part 26 and this DBE participation plan;

Conduct Commercially Useful Function (CUF) reviews/Comprehensive Contract
Compliance reviews of DBEs, and take action, as appropriate, including reporting
violations to the respective USDOT operating administration, and potential certification
issues to OMWABE;

Provide technical assistance and direction to the Construction Division and project
engineering offices, Local Programs, Consultant Services, Ferries, Public Transportation,
Rail, and Aviation divisions in resolving DBE contract compliance disputes/complaints
and perform investigations as appropriate. Resolution goal is 30 days or less from date
issue received,

Work collaboratively with WSDOT division directors in determining sanctions for
violations of the contract DBE provisions. Sanction letters will be signed by the DBELO
and the director of the applicable division;

In collaboration with the division directors, develop and evaluate the WSDOT's general
specifications, guidelines, policies, and regulations affecting the DBE program, and
implement changes to improve performance;

Manage the DBE Support Services Program, including community outreach and
training, and work with OMWBE regarding DBE recruitment and certification;
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n. Manage the interagency agreement between WSDOT and OMWABE, including
oversight and direction to the OMWBE regarding DBE certification activities such
as outreach and training, and monitoring and annually reviewing DBE certification
activities of the OMWABE to ensure the effective administration of the Unified
Certification Program (UCP);

0. Implement changes within WSDOT OEO as necessary for continuous improvement of
program performance;

p. Oversee the civil rights program activities performed by the designated Equal
Employment Opportunity (EEO) Officers, located in each of WSDOT's six regions and
at Washington State Ferries (WSF);

g. Perform all pre-award and post-award good faith effort determinations (when
submitted) on WSDOT and Local Agency federal-aid projects;

r.  Perform all Good Faith Effort administrative reconsideration hearings that are
applicable during the bidding process on WSDOT and Local Agency federal-aid
projects. The DBELO will ensure that the Reconsideration Hearing Officer has not been
involved in the initial determination of non-responsiveness;

s.  Ensure that all sub-recipients of the Local Programs and Public Transportation divisions
comply with the DBE plan;

t.  Network with the women and minority-owned business community to gain additional
feedback on program delivery, and proposed process improvements;

u. Network with WSDOT regional and division offices with responsibilities related to
the DBE program to gain an understanding of actions being taken related to the DBE
program; ensure these actions are consistent with USDOT DBE Program requirements
and are effective in improving program performance;

v. Coordinate with each region to develop ongoing networking opportunities with
prime and DBE firms, and to inform prime and DBE and non-DBE subcontractor/
subconsultants about future contracting opportunities. These networking and outreach
activities should occur approximately once per calendar quarter throughout the state,
depending on contracting opportunities. OMWBE, WSDOT OEOQO, district offices,
regional project engineers, and regional Tribal Employment Rights Office (TERO)
liaisons should be included in these activities;

w. Work collaboratively with assistant secretaries, division directors, and stakeholders
to provide guidance regarding program implementation, compliance monitoring,
issue resolution, and process improvements to increase the effectiveness of the DBE
Program. Resolution goal is 30 days or less from date issue received,;

X.  Work collaboratively with OMWABE on strategies to increase the number of certified
DBE subcontractor/subconsultants and the capacity of DBE subcontractor/
subconsultants to participate in WSDOT projects;

y.  Arrange for/conduct DBE program training for internal staff, and contractors/
subcontracts; and

z.  Other activities that directly relate to the effective implementation of WSDOT’s DBE
Program.
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The DBELO is assisted by other divisions within WSDOT to ensure success of the DBE
program. The following describe the role/responsibilities of these liaisons:

Headquarters (HQ) Construction Office

The WSDOT HQ Construction Office oversees the central contract administration of
WSDOT highway construction projects. HQ Construction Office will collaboratively

work with OEO to administer and resolve contract administration issues and compliance
violations related to DBE- related specifications. Following are the responsibilities of the HQ
Construction Office, relative to the DBE Program:

a.

The contract goal setting process is led by WSDOT OEO. The HQ Construction Office
will assist WSDOT OEO in goal setting for individual federal-aid construction projects
and management of the overall program goal;

Project offices and regions will work collaboratively with Headquarters Construction
and WSDOT OEO in conducting periodic reviews and/or DBE program audits;

In collaboration and concurrence with WSDOT OEO, Local Programs, and stakeholders,
develop General Special Provisions and contract language to ensure the DBE Program
is administered in accordance with the DBE Program Participation Plan and 49 CFR
Part 26;

Ensure documentation required to effectively implement the DBE Program (e.g.,
Design-Build DBE Performance Plan and updates, Bid-Challenges, Change Orders
involving DBE Participation, Good Faith Efforts, DBE Onsite Review Forms, Updated
DBE Performance Plan, etc.) adequately reflects DBE program requirements;

Assist WSDOT OEO by providing required contracting/project information necessary
to effectively implement the DBE Program, (e.g. change order documentation, field
staff documentation, etc.);

HQ Construction Ad & Award is the receiver of all design-bid-build bid documents. All
DBE documents required of bidders (e.g., Utilization certification form, DBE Written
Confirmation form, Bid Item Breakdown form, Trucking Credit form, and GFE) will be
reviewed and cleared by WSDOT OEO prior to award;

Work with stakeholders to develop clear expectations and accountability measures for
contractors with DBE participation requirements;

Any action to reduce/change the COA DBEs scope of work or commitment amount will
be considered either a partial or full termination (depending on the circumstances) and
WSDOT will require the Contractor to follow WSDOT's termination and substitution
process in either case. Any deletion of work scope, reduction of financial compensation,
or addition to the work scope affecting Condition of Award DBEs will be processed

via Change Order requiring the State Construction Office and HQ OEO approval.

Such Change Order is required whether the change is made by WSDOT because of an
original quantities’ underrun or WSDOT initiated change, or the Contractor; including
those instances when there is a modification to the subcontract agreement between
the Contractor and the DBE subcontractor/subconsultant. If the termination and
substitution process is not followed, the Contractor will not be entitled to any payment
for COA work not performed by the existing DBE. Substitution of a COA DBE cannot
occur without termination. The Project Engineer will discuss the Contractor’s plan for
substitution as part of the termination approval process.
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i.  Work collaboratively with WSDOT OEO to administer DBE training to WSDOT
construction personnel and the contracting industry, to ensure that construction (HQs
& region) staff (project engineers, et al.) possess sufficient knowledge of DBE program
requirements to effectively monitor and certify DBE participation during construction,
and that contractors are kept abreast of current DBE contract requirements;

j. Coordinate with WSDOT OEO to ensure Standard Specifications, General Special
Provisions, the Construction Manual, and any other contract administration procedural
guides (e.g., Design Build Manual, Design-Build templates, et al) are in alignment with
the DBE Participation Plan;

k.  Ensure that project staff coordinate with WSDOT OEO to ensure the timely conduct of
DBE CUF on-site reviews of all DBEs performing on federal-aid projects, and promptly
report potential violations to WSDOT OEO for further review and/or investigation. This
includes comparing information listed on the Request to Sublet with the DBE Bid Item
Breakdown form to ensure there are no discrepancies;

l. Ensure that WSDOT Field Inspectors have written documentation to record
observations of DBE work conducted on-site that is separate and distinct from other
on-site documentation. If completed as part of an Inspector’s Daily Report (IDR), the
IDR must have a section specifically for recording observations of DBE work on the
project as observed by WSDOT Field Inspectors on-site;

m. Ensure that project staff support and cooperate with WSDOT OEO staff in reviewing
certified payrolls, verifying/validating through a review of cancelled checks, et al, that
payments made are consistent with the DBEs participation;

n.  Work with WSDOT OEO in monitoring and enforcing contract DBE requirements
on federal-aid contracts (i.e., prompt payment/return of retainage, termination,
substitution, et al.). The Project office will work with OEO to resolve problems as they
arise/are identified. WSDOT OEO Region personnel will work directly with the WSDOT
Project Office in providing termination substitution approval with the final authority
residing with WSDOT OEO. Resolution goal is 30 days or less from the date issue
is received;

0. PEOs, assisted by WSDOT OEO Region personnel, will ensure that the Prime
Contractor/Prime Consultant or sub-prime has listed all subcontractor/subconsultants,
lower tier subcontractor/subconsultants, manufacturers, regular dealers, and service
providers in the Diversity Management and Compliance System (DMCS) and that
the Prime Contractor/Prime Consultant or sub-prime reports payments to those
subcontractor/subconsultants monthly; the PEO in coordination with WSDOT OEO
Region personnel will monitor DMCS for any discrepancy in payments reported by
subcontractor/subconsultants. Any payment (including $0 payments) reported to a
subcontractor/subconsultant, lower tier subcontractor/subconsultant, manufacturer,
regular dealer, or service provider will be acknowledged by the firm receiving payment
and will note any discrepancies within 30 days of posting by the prime or sub-prime;
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In coordination with WSDOT OEO (Region OEO staff), investigate potential violations
of contract DBE requirements, as appropriate, and provide information and input to
WSDOT OEO when sanctions are being considered. The DBELO in consultation the
State Construction Engineer will be responsible for determining what sanctions are
taken;

Other activities (in coordination with WSDOT OEOQ) that directly relate to the effective
implementation of WSDOT’s DBE Program;

The assigned WSDOT Project Engineer shall report via the Final DBE Utilization

Plan Report that they have reviewed the contracting records and monitored the
work site and determined that work committed to the DBEs at contract award (and
subsequently) was actually performed by said DBEs, via the final DBE Utilization Plan
Form - See Appendix 7. This report will also certify that the monitoring of prompt
payment and retainage release to all subcontractor/subconsultants, regardless of
whether the subcontractor/subconsultant is a certified DBE firm, has been ensured.

Local Programs (LP)

WSDOT Local Programs Division is responsible for administering all local agency

projects with Federal Highway Administration funding. WSDOT Local Programs will work
collaboratively with WSDOT OEO to identify and resolve issues at the local agency level
associated with the DBE Program. This will be accomplished by a continued collaborative
effort to update the Local Agency Guidelines (LAG) on an immediate (if necessary) and
annual basis. The following are the responsibilities of the WSDOT Local Programs Division,
relative to the DBE Program:

a.

The contract goal setting process is led by WSDOT OEQO. The WSDOT Local Programs
Division has been delegated goal setting authority for individual local agency federal-
aid projects and manages the local agency portion of the overall program goal. WSDOT
Local Programs will obtain approval from WSDOT OEO on all goal set within the
threshold as approved by FHWA. Once WSDOT Local Programs has set a project goal,
they will send it to WSDOT OEO for approval. WSDOT OEO will have 48 hours to
review and respond to WSDOT Local Programs with the concurrence with or change to
the goal set;

Local agencies will work collaboratively with Local Programs and WSDOT OEO in
conducting periodic reviews and/or DBE program audits;

Coordinate with WSDOT OEO to ensure that the LAG Manual is in alighnment with the
DBE Participation Plan;

Work in collaboration with WSDOT OEOQ, Construction, and stakeholders to develop
General Special Provisions and contract language to ensure the DBE Program is
administered by local agencies in accordance with the DBE Program Participation Plan
and 49 CFR Part 26;

Consult with WSDOT OEO on DBE matters associated with local agency federal-aid
projects;
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f.  Ensure that documentation such as monthly Retainage Forms, Truck Unit Listing Logs,
etc., required to effectively implement the DBE Program is transmitted to WSDOT
Region OEO in accordance with WSDOT developed processes and procedures;

g. Gather information, documents, etc., necessary to effectively implement the DBE
Program, (e.g. change order documentation, field staff documentation, etc.);

h. Any action that causes a reduction or change to the COA DBEs scope of work or
commitment amount will be considered either a partial or full termination (depending
on the circumstances) and the Local Agency will require the Contractor to follow
the termination and substitution process in either case. Any deletion of work scope,
reduction of financial compensation, or addition to the work scope affecting Condition
of Award DBEs will be processed via Change Order requiring WSDOT Local Programs
and WSDOT Region OEO approval. Such Change Order is required whether the
change is made by the Local Agency because of an original quantities’ underrun or
Local Agency initiated change, or the Contractor; including those instances when
there is a modification to the subcontract agreement between the Contractor and the
DBE subcontractor/subconsultant. If the termination and substitution process is not
followed, the Local Agency will ensure that the Contractor will not be entitled to any
payment for COA work not performed by the existing DBE. Substitution of a COA
DBE cannot occur without prior written approval by Region OEO. The Local Agency
will discuss the Contractor’s plan for substitution as part of the termination approval
process and communicate the Contractor’s substitution plan with WSDOT Region
OEO. Substitution cannot occur without WSDOT Region OEO approval.

i.  In collaboration with WSDOT Region OEO administer DBE training to local agency
personnel and contractors to ensure that local agency construction staff (i.e., project
engineers, et al) possesses sufficient knowledge of current DBE program requirements
to effectively monitor and certify DBE participation during construction;

j. Assist WSDOT OEO in reviewing local agency’s compliance with WSDOT’s DBE
Participation Plan. Coordinate with WSDOT OEO to ensure Standard Specifications,
General Special Provisions, and the Local Agency Guidelines Manual are in alignment
with the DBE Participation Plan;

k.  Ensure that Local Agency staff complete the initial CUF on-site reviews of all DBEs
performing on federal-aid projects and submit those to Region OEO within the
timeframe established on the on-site review form. Local Agency staff must promptly
report potential violations to WSDOT Region OEO for further review and/or
investigation;

l. Ensure that Local Agencies have a written documentation process to record
observations of DBE work conducted on-site that is separate and distinct from other
on-site documentation. If completed as part of an Inspector’s Daily Report (IDR), the
IDR must have a section specifically for recording observations of DBE work on the
project as observed by Local Agency staff on-site.

m. Ensure that Local Agency staff support and cooperate with WSDOT OEO staff in
reviewing certified payrolls, verifying/validating through a review of cancelled checks,
et al, that payments made are consistent with the DBEs participation;
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n.

Ensure that local agencies monitor and enforce DBE program provisions on federal-
aid contracts in accordance with the record keeping requirements outlined in the
Local Agency Guidelines (LP will outline issues in the LAG manual under a new section
“record keeping requirements”), including monitoring progress payments and return
of retainage to ensure compliance with prompt payment requirements, conducting
CUF on-site reviews and reporting potential violations to OEO for further review/
investigation. Local Agency Project Engineers will submit a Final DBE Utilization Plan
Report prior to the closing of the project by the Local Agency certifying to monitoring
all aspects of the DBE program including the prompt payment and return of retainage
to all subcontractor/subconsultants regardless of DBE status;

Take enforcement action, as appropriate, when local agencies do not comply with the
DBE requirements of WSDOT's DBE Program Plan and 49 CFR Part 26;

Maintain a monthly running tally of payments made to DBEs on local agency-
administered federal-aid contracts, comparing attainment to commitments;

Other activities (in coordination with WSDOT OEOQ) that directly relate to the effective
implementation of WSDOT’s DBE Program; and

Prime Contractor/Prime Consultant and subcontractor/subconsultant will report
payment information in the DMCS, on a monthly basis. Local Agency staff will review
DMCS monthly to ensure that information reported by the Prime Contractor/Prime
Consultant/Prime Consultant and any sub-primes has been properly reported and

will respond to prompt pay issues that may occur, DMCS will be monitored internally
by region personnel on a bi-monthly basis. The WSDOT Regional OEO will be the
Primary Compliance Officer and the WSDOT Regional Local Programs staff will be the
Secondary Compliance Officer. Local Agency staff (non-WSDOT staff) will have view
only rights to monitor DMCS. (See Appendix 6 for DMCS Process)

Listed below is a Roles and Responsibilities Memorandum of understanding between
Headquarters Local Programs Division and the Office of Equal Opportunity. The intent of
this document is defined Roles and Responsibilities between Local Programs and OEO, both
in Headquarters and Region level. This document serves as a guideline of working together
in a cooperative and harmonious manner. If the team discovers items as defined in this
document are not working or unattainable, the team will bring the concerns in a positive
manner to the supervisor and headquarters for further discussion.
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Roles and Responsibilities

WSDOT OEO/ WSDOT LP
Pre-Award HQLP Region LP LPA HQ OEO | Region OEO
1. Goal Setting Primary Secondary
2. Bid Clearing Primary Secondary
3. Pre-Award GFE Support Primary
Review
4, DMCS Oversight 2 | Primary Oversight 1
Program Compliance
5. DB Performance Plan Reviews Submission | Receipt/ Secondary Primary
Review
6. Investigations Concurrence | Support Support Intake Primary
7. Pre-Con Mtgs Primary Scheduler Support
8. Onsite Reviews/CUF Support Review/ Primary Support CUF
Forward Completion
9. Joint Check Approval Review/ Receipt Approval /
Forward Upload
10. Subcontract Reviews Approve Primary
11. Regular Dealer Concur/ Primary
Approve
12. Prompt Pay Review Review/ Primary Support Monitor
Support
COA changes
13. GFE Post Award Support Secondary Primary Support Approve
14. COA Under-runs Concurrence | Secondary Primary Concurrence | Termination/
GFE
Approval
15. DBE Terminations / Approve Support Primary Concurrence | Concurrence
substitution (primary) (backup)
16. Prime Payment Eligibility Approve Review Notification |Concurrence |Investigate
17. Project DBE Closure / DMCS | Concurrence | Support Primary Support Approve
Upload

1. Theinitial review and setting of goals are performed by HQ Local Programs Division.
Once the LP Division has completed their review, they will submit the proposed goal to
HQ OEO for concurrence. Any conflict to the proposed goal will be discussed between
HQ LP and HQ OEO to achieve a final goal product.

2. The initial clearing of bids on Local Agency projects containing a DBE or FSBE goals
will be accomplished by HQ LP. Any bid rejections will be provided to HQ OEO for

concurrence.

3. If a bidder has selected box 5 of the Utilization Certification form and submitted a
Good Faith Effort package by following required procedures, HQ LP will forward that
documentation to HQ OEO for GFE analysis. HQ OEO will have five (5) working days

to conduct the GFE analysis and return a decision to HQ LP.
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Local Agencies will be the primary in responsibility for ensuring all required data entry
of prime contractors and sub-contractors occurs. Local Agencies are responsible for
monitoring required DMCS data entry and for notifying region LP of any discrepancies
or missing data. Region OEO wiill review data entered in DMCS (while conducting

the CUF review) to ensure its accuracy. In addition, Local Agencies will ensure that all
prompt pay data is up to date and accurate in DMCS.

For alternative delivery methodologies, current specifications require bidders to submit
a Performance/Participation plan outlining how that bidder will be successful in both
meeting any DBE/FSBE program goals on the project, as well as detailing what efforts
and means the bidder would use to ensure the inclusion of DBE program certified firms
through the duration of the project. These plans will be provided by the Local Agency
to region OEO who will conduct a review of the submitted Performance/Participation
plan. Region OEO will have seven (7) business days to complete their review and
provide a categorical rating back to the Local agency for inclusion in their scoring
process.

WSDOT OEO Management will be responsible for investigating DBE program related
and Prompt Pay complaints (subjected to the future OAH process). WSDOT DBE
Program Managers will assign any required investigations to their direct reports.
Once the investigation is complete, it will be shared with HQ LP for concurrence of
the findings.

Local Agencies with DBE/FSBE program goals will be responsible for ensuring region
OEO are invited to pre-construction meetings. When Region OEO are unable to attend
the pre-construction meeting, Region OEO will provide Region LP with a checklist of
DBE program items that must be covered at the pre-construction meeting (add future
checklist to LAG).

Local Agencies will complete their sections of the applicable Onsite (CUF) review

form. Once they have completed their sections, they will forward (within 10 days from
conducting their interviews) the onsite review form to Region Local Programs who in
turn will submit the form to HQ LP and Region OEO concurrently. Region OEO will
complete their section of the form within 30 days from the date the Onsite review is
received by Region OEO. Any finding of not performing CUF will be immediately inform
with HQ LP and Region LP. HQ OEO will issue a letter of findings to the Local Agency
with HQ Local Programs receiving a copy of the letter. Develop supporting document
per types of work. Add checklist for LAG.

Any request to a Local Agency regarding the use of joint checks must be provided

to the Region Local Programs for review. Region Local Programs will in turn obtain
approval from Region OEOQ. Region OEO will ensure that the request for use of a joint
check was initiated by the DBE firm, the joint check request form has been completed
and submitted with the signed and dated copy of the joint check agreement composed
by the three parties (Prime Contractor, Subcontractor, and Supplier) prior to approving
a joint check request. Region LP and Region OEO personnel will ensure that joint
checks are only used for the purchase of materials used with a furnish and install
subcontract. Region OEO will upload the approved joint checks to DMCS.
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10.

11.

12.

13.

14.
15.

16.

17.

Prime contractor will provide directly to Region OEQ (via the Region OEO mailbox) a
copy of the subcontract between the Prime Contractor and their Subcontractors (for
projects containing federal-aid funding) prior to the Subcontractor starting work on the
project. (check with agencies for contract submittal)

For Regular Dealer participation to be countable, all requests for Regular Dealer
participation must be turned in no less than five (5) business days prior to bid
opening to HQ OEO. HQ OEO wiill review the request, ensure that all Regular Dealer
requirements have been met and then list the firm on WSDOT OEQ’s website as
approved for that specific project.

Local Agencies will be responsible for ensuring federal and state prompt pay statutes
are being complied with. As stated above, Local Agency will be responsible for ensuring
that DMCS prompt pay data is being entered. Region OEO will monitor DMCS to
ensure these actions are occurring and to ensure the Local Agency is forwarding
completed Monthly retainage forms to them. Region Local Programs and HQ OEO will
provide support as needed. (to be revised based on the OAH process)

Local Agencies will notify Region Local Programs of any under runs in meeting
the committed COA or in the Prime Contractor meeting any commitments to a
DBE/FSBE. Region Local Programs will immediately notify HQ Local Programs
and Region OEO of the potential under run to the DBE/FSBE goal or DBE/FSBE
Subcontractor commitment.

Same as item 13.

Local Agencies will not allow a prime contractor to terminate a DBE/FSBE without
first obtaining approval from HQ Local Programs with the concurrence of HQ OEO.
The local agency will require to provide supporting document for such termination.
This process may be divided into two sections: (1) request for termination, and (2)
request for substitution and/or GFE. A timely approval of the termination request

may be necessary since the contactor will likely continue to be charged working days.
Any substitution of a COA DBE shall following the same approval process as the
termination. However, the substitution will likely not have the same level of urgency as
the termination.

In the event where the contractor has violated the rules in accordance with 49 CFR
Part 26, Region OEO may be assigned (by HQ OEO) to perform an investigation on a
federally funded local agency project. HQ OEO will review and concur with the result
of the investigation. The final results shall be shared with the HQ Local Programs.

HQ Local Programs will review the results of the investigation and determine if the
work (in whole or in part) is not eligible for federal reimbursement, HQ LP will work in
conjunction with Region LP to inform the local agency and not provided the financial
support for the work.

The Local Agency will notify Region Local Program personnel when a project has
reached Physical Completion. Region LP shall collect the following documents as part
of the project closure: Final DBE Utilization Report, Final Retainage Report, and all
applicable GFE's. These documents will be submitted to HQ LP. HQ LP will perform a
final review to ensure completeness prior to submitting to Region OEO. Region OEO
will have 30 calendar days to review DMCS data entry and upload documents in DMCS
for final records.
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Washington State Ferries (WSF)

The WSDOT WSF is responsible for administering all ferry and terminal related projects
for WSDOT. WSF will work collaboratively with HQ Construction and WSDOT OEO

to administer the DBE Program on projects with USDOT funding. Following are key
responsibilities of WSF relative to the DBE Program:

a.

The contract goal setting process is led by WSDOT OEO. The WSF will assist WSDOT
OEO in goal setting for individual WSF federal-aid projects and management of the
overall program goal;

WSF will work collaboratively with OEO in conducting periodic reviews and/or DBE
program audits;

Ensure that documentation required to effectively implement the DBE Program
is transmitted to WSDOT OEO in accordance with WSDOT developed processes
and procedures;

Ensure that WSDOT Field Inspectors have written documentation to record
observations of DBE work conducted on-site that is separate and distinct from other
on-site documentation. If completed as part of an Inspector’s Daily Report (IDR), the
IDR must have a section specifically for recording observations of DBE work on the
project as observed by WSDOT Field Inspectors on-site;

Gather contracting/project information necessary to effectively implement the DBE
Program, (e.g. change order documentation, field staff documentation, etc.);

Any action to reduce/change the COA DBEs scope of work or commitment amount will
be considered either a partial or full termination (depending on the circumstances) and
the WSF will require the Prime Contractor/Prime Consultant to follow the termination
and substitution process in either case. Any deletion of work scope, reduction of
financial compensation, or addition to the work scope affecting Condition of Award
DBEs will be processed via Change Order requiring WSF and WSDOT Region OEO
approval. Such Change Order is required whether the change is made by the WSF
because of an original quantities underrun or WSF initiated change, or the Prime
Contractor/Prime Consultant; including those instances when there is a modification to
the subcontract agreement between the Prime Contractor/Prime Consultant and the
DBE subcontractor/sub-consultant. If the termination and substitution process is not
followed, the WSF will ensure that the Prime Contractor/Prime Consultant will not be
entitled to any payment for COA work not performed by the existing DBE. Substitution
of a COA DBE cannot occur without termination. The WSF will discuss the Contractor’s
plan for substitution as part of the termination approval process and communicate the
Contractor’s substitution plan with WSDOT Region OEQ. Substitution cannot occur
without WSDOT Region OEO approval.

Assist WSDOT OEO and HQ Construction in administering DBE training to personnel
and contractors, to ensure that construction staff (i.e., project engineers, et al)
possesses sufficient knowledge of DBE program requirements to effectively monitor
and certify DBE participation during project activities and those contractors are kept
abreast of current DBE contract requirements;

Ensure that project staff conducts CUF on-site reviews of all DBEs performing on a
federal-aid project and promptly report potential violations to WSDOT OEO for further
review and/or investigation;
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i. Ensure that project staff support and cooperate with WSDOT OEO staff in reviewing
certified payrolls, verifying/validating through a review of cancelled checks, et al, that
payments made are consistent with the DBEs participation;

j. Monitor and enforce contract DBE requirements on federal-aid contracts (i.e., prompt
payment/return of retainage, termination, substitution, et al). Work with WSDOT OEO
as needed to resolve problems as they arise/are identified. Resolution goal is 30 days or
less from date issue received;

k. In collaboration with WSDOT OEO, take enforcement action, as appropriate, when
contractors do not comply with the DBE requirements of WSDOT’s DBE Program and
49 CFR Part 26;

I.  Maintain a monthly running tally of payments made to DBEs on WSF- administered
Federal-aid contracts, comparing attainment to commitments;

m. Other activities (in coordination with WSDOT OEO) that directly relate to the effective
implementation of WSDOT's DBE Program;

n. The WSDOT DBELO will be responsible for determining appropriate sanctions where
noncompliance is found to exist;

o. For each contract, the WSF Engineer will document in the Final DBE Utilization
Plan Report that they have reviewed the contracting records and monitored the
work site and determined that work committed to the DBEs at contract award
(and subsequently) was actually performed by said DBEs. WSF will submit a Final
DBE Utilization Plan Report prior to the closing of the project by WSF certifying to
monitoring all aspects of the DBE program including the prompt payment and return of
retainage to all subcontractor/subconsultants regardless of DBE status.

p. Prime Contractor/Prime Consultants and subcontractor/subconsultants will be
reporting payment information in the Diversity Management and Compliance System
(DMCS), on a monthly basis. DMCS will be monitored internally by region personnel on
a bi-monthly basis. WSDOT Region OEQO will be the Primary Compliance Officer and
the Agreement Manager will be the Secondary Compliance Officer.

WSDOT Planning Division

WSDOT Planning Division will work collaboratively with WSDOT OEO to identify and
resolve issues associated with the DBE Program. This will be accomplished by a continued
collaborative effort on an immediate (if necessary) and semi-annual basis. The following are
the responsibilities of the WSDOT Planning Division, relative to the DBE Program:

a. According to FHWA, the federal funds WSDOT MPO receives do not fall under 49
CFR Part 26. However, the MPO is required to monitor the use of DBEs and ensure
inclusion of data in WSDOT'’s semi-annual report to FHWA. WSDOT MPO wiill
coordinate their reporting data with OEO.

b.  WSDOT Planning Division will coordinate with WSDOT OEO to ensure that the
Planning Division'’s processes and procedures are in alignment with the DBE
Participation Plan;

c.  WSDOT Planning Division will work in collaboration with WSDOT OEO to ensure
MPO/RTPO consultant agreements, Instructions to Proposers, and Requests for
Proposals language are in alignment with the DBE Program and administered in
accordance with the DBE Program Participation Plan and 49 CFR Part 26;
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Consult with WSDOT OEO on DBE matters associated with Planning Division
agreements where DBE requirements are included as part of the MPO/RTPO receiving
federal funds;

Ensure that WSDOT Planning Division have a written documentation process to record
observations of DBE work conducted on-site that is separate and distinct from other
on-site documentation. If completed as part of a project diary or some other form of
agreement documenting process the documentation must have a section specific for
recording observations of DBE work on the project as observed by the MPO/RTPO

as applicable;

Consultant Services Office (CSO)

The CSO is responsible for administering all WSDOT professional service (e.g. architectural,
engineering, etc.) agreements. As such, CSO and WSDOT OEO work together to develop
and administer the DBE Program on projects with USDOT funding.

Following are the responsibilities of the CSO relative to the DBE Program:

a.

CSO will assist WSDOT OEO in goal setting for individual Federal-aid projects and
management of the overall program goal. Agreement goals are set by WSDOT OEO;

CSO will work collaboratively with Local Programs and WSDOT OEO in conducting
periodic reviews and/or DBE program audits;

In coordination with WSDOT OEO, CSO will develop processes, procedures and
methodologies that are consistent with 49 CFR Part 26, and gather information
necessary to effectively implement the DBE Program (e.g. change orders/contract
supplements, on-site reviews, prompt payments) on professional service contracts. See
WSDOT'’s Consultant Services Manual, Chapter 700, for details on implementation of
DBE program requirements associated with consultant contracts (www.wsdot.wa.gov/
publications/manuals/fulltext/M27-50/ConsultantServiceManual.pdf Chapter 700 of
the CSO Manual here);

CSO will ensure that documentation required to effectively implement the DBE
Program (e.g., SBE Participation Plan, DBE Onsite Review Forms, etc.) is transmitted to
OEO in accordance with WSDOT developed processes and procedures;

For contracts with DBE goals, all impacts to DBE consultant and sub- consultants shall
be processed as a supplement or amendment. Supplements or amendments must be
processed for DBEs whose scopes of work or dollar totals are changed. OEO must
review and approve with these supplements or amendments prior to execution;

CSO will assist WSDOT OEO in administering training to WSDOT personnel
responsible for originating, administering or managing professional service agreements
with consultants, as well as training to the consultant community;

CSO will assist WSDOT OEO and the LP Division in administering professional services
contract training to local agency personnel;

CSO will maintain a monthly running tally of payments made to DBEs on consultant
services agreements, comparing attainment to commitments;

CSO will monitor and enforce DBE requirements on federal-aid consultant agreements
(i.e., prompt payment, termination, substitution, et al.). Work with WSDOT OEO to
resolve problems as they arise/are identified. Resolution goal is 30 days or less from
date issue received;
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j- CSO will verify and document that DBE consultants are performing a CUF on
consultant agreements, and report potential violations to WSDOT OEO for further
review and/or investigation;

k.  For consultant agreements with DBE goals, CSO will ensure that CUF on-site reviews
are conducted and assist OEO with further reviews and/or investigations as necessary;

l. In coordination with WSDOT OEO, CSO will conduct other activities that directly relate
to the effective implementation of WSDOT’s DBE Program;

m. The WSDOT DBELO will be responsible for determining appropriate sanctions where
noncompliance is found to exist;

n. The WSDOT Region Consultant Liaison will submit a Final DBE Utilization Plan
Report to the WSDOT Consultant Services Office and Region OEO certifying they
have monitored all aspects of the DBE program including the prompt payment and
return of retainage (if retainage was withheld) prior to the closing of the project to all
subconsultants regardless of DBE status.; and

0. Prime consultants and sub-consultants will be reporting payment information in the
Diversity Management and Compliance System (DMCS), on a monthly basis. DMCS will
be monitored internally by region personnel on a bi-monthly basis. The WSDOT Project
Manager be the Primary Compliance Officer on all projects and WSDOT OEO will be
the Secondary Compliance Officer on all projects.

p. WSDOT Region Consultant Liaison will ensure that agreements and/ or task orders
containing federal aid funding are monitored and will enforce DBE program provisions
in accordance with the approved WSDOT DBE Participation Plan and the Consultant
Services manual, including the monitoring of progress payments and return of retainage
(if applicable) to ensure compliance with prompt payment requirements. The WSDOT
Region Consultant Liaison will ensure DBE CUF on-site CUF reviews are completed
and will report potential violations to WSDOT OEO for further review/investigation.

Consultant Agreement Compliance

Work committed to DBEs by the prime consultant must be performed by the designated
DBE or a WSDOT approved substitute. DBE consultant work items will not be performed by
the prime consultant, in lieu of sub-consulting, without prior approval by WSDOT.

In the event work committed to a DBE does not exist within the contract as anticipated, the
prime consultant shall make every reasonable good faith effort to meet the contract goal
through DBE utilization in other items of work in the scope of work to meet the contract
goal. The good faith efforts employed by the consultant will be reviewed by WSDOT Region
OEO for a determination of efficacy. www.wsdot.wa.gov/publications/manuals/fulltext/
M27-50/ConsultantServiceManual.pdf (CSO Manual, Chapter 700)

WSDOT reserves the right to inspect all records of the prime consultant and its sub-
consultants and all records of the DBEs concerning consulting agreements.

The prime consultant will provide WSDOT Consultant Services Office copies of the
completed and signed agreements with the DBEs. These agreements shall be submitted to
OEO, prior to the DBE beginning work.
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Public Transportation Division (PTD)

The PTD is responsible for administering transit grants with FTA financial assistance. As
such, PTD and WSDOT OEO work collaboratively to develop and administer the DBE
Program on PTD projects with USDOT funding. Following are the responsibilities of the PTD
relative to the DBE Program:

a.

The contract goal setting process is led by WSDOT OEO. The PTD will assist WSDOT
OEO in goal setting for individual PTD federal-aid projects and management of the
overall program goal;

PTD will work collaboratively with WSDOT OEO in conducting periodic reviews and/or
DBE program audits;

Develop processes, procedures and methodologies (in coordination with WSDOT OEO)
to oversee contractors and/or sub-recipients that are consistent with 49 CFR Part

26, and gather contractor and/or sub-recipient information necessary to effectively
implement the DBE Program. For construction projects PTD will ensure sub-recipients
comply with requirements (e.g. change orders, onsite reviews, and prompt payments);

Ensure that the documentation required to effectively implement the DBE Program
(e.g., Quarterly Report of Amounts Credited as DBE Participation (payments)

are submitted by the grantee and reviewed and approved by the PTD. Ensure
sub-recipients complete DBE Onsite Review Forms and other associated DBE
documentation;

For construction projects, all impacts to Condition of Award (COA) DBEs, shall be
processed by its sub-recipients as change orders. Change orders must be processed for
COA DBEs whose scopes of work or dollar totals are changed;

Assist WSDOT OEO in administering training to PTD personnel responsible for
originating, administering or managing professional services contracts with consultants,
as well as training to the sub-recipients’ community;

Assist PTD sub-recipients in complying with FTA DBE requirements. These activities
include solicitation, documentation and reporting of DBE opportunities and activity;

Track payments made to DBEs on PTD contracts, comparing attainment to
commitments; including contracting and/or purchasing made and reported by its
sub-recipients;

Oversee compliance and enforcement of DBE requirements on federal-aid PTD

contracts and those issued by its sub-recipients. Work with WSDOT OEO to resolve
problems as they arise/are identified. The DBELO will be responsible for determining
what sanctions are taken. Resolution goal is 30 days or less from date issue received,;

Other activities (in coordination with WSDOT OEOQ) that directly relate to the effective
implementation of WSDOT’s DBE Program;
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Section 26.27: Financial Institutions

Per 49 CFR Part 26.27, WSDOT encourages Prime Contractor/Prime Consultant/Prime
Consultants to utilize the services of financial institutions owned and controlled by
socially and economically disadvantaged individuals. Following is a link to the Federal
Reserve Statistical Release of Minority- Owned Depository of Institution, which lists the
Minority-Owned banks in Washington State. www.federalreserve.gov/supervisionreg/
minority-depository-institutions.htm
www.fdic.gov/regulations/resources/minority/mdi.html

WSDOT will work with other state and federal agencies such as the Office of Minority and
Business Enterprises (OMWBE) or the US Department of Transportation (USDOT) Small
Business Resource and Training Center (SBRTC) to identify institutions that are not listed on
the above referenced link.

Section 26.29: Prompt Payment
This section applies to WSDOT let projects and to Local Programs projects.

26.29(a)

WSDOT and subrecipient Federal-aid contracts contain a contract clause requiring prompt
payment within 10 days (per State law) from the date that the Prime Contractor/ Prime
Consultant receives each payment from the contract owner.

WSDOT's Standard Specification 1-08.1(1) (a copy of which may be found here https:/
wsdot.wa.gov/publications/manuals/fulltext/M41-10/Division1.pdf) pertaining to prompt
payment and return of retainage, is applied to all Federal-aid projects. All Contractors/
Consultants must comply with these contract specifications in addition to the requirements
of RCW 39.04.250, 39.76.011, 39.76.020, and

39.76.040. WSDOT will ensure that prompt payment provisions are included in all
contracts and subcontracts. WSDOT and Local Agency personnel will spot- check contracts,
subcontracts and other documents, i.e. task orders, master agreements, etc. to ensure
compliance with this part.

As part of the monitoring process, WSDOT has established the DMCS database for
recording payments to all contractors, subcontractor/subconsultants, and lower tier
subcontractor/subconsultants. Prime Contractor/Prime Consultants must report all
payments, regardless of amount, to all subcontractor/subconsultants, and subcontractor/
subconsultants to all lower tier subcontractor/subconsultants, on a monthly basis.
Subcontractor/subconsultants and lower tier subcontractor/subconsultants will
acknowledge any reported payment within 30 days of reporting in DMCS, note any
discrepancies, and report any retainage being withheld. Payment is considered made when
the payment is actually mailed to the subcontractor/subconsultant or when an electronic
funds transfer has been made. Instances where a payment has been processed by the

Prime Contractor/Prime Consultant or subcontractor/subconsultant (with lower tier
subcontractor/subconsultants) but not actually mailed or transmitted via an electronic funds
transfer to the subcontractor/subconsultant will be considered withheld and must follow the
process below.
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In the event the Prime Contractor/Prime Consultant, or the subcontractor/subconsultant
with a lower tier subcontractor/subconsultant, withholds payment for any reason (see
section 26.29(e) below) the prime or subcontractor/subconsultant must report that payment
as a $0 and record the reason the amount is being withheld in addition to following the
procedure outlined in 26.29(e) below. This includes instances when the Prime Contractor/
Prime Consultant or subcontractor/subconsultant withholds payment because of the

failure of the subcontractor/subconsultant or lower tier subcontractor/subconsultant

to timely return a lien/waiver release. In the event that a payment is being withheld,

the Prime Contractor/Prime Consultant or subcontractor/subconsultant (with lower tier
subcontractor/subconsultants) must notify the subcontractor/subconsultant from which
payment is being withheld within 10 calendar days of the receiving payment from WSDOT
or the Local Agency. This notice must also contain information as to what the subcontractor/
subconsultant must do in order to receive payment.

Once retainage has been released, the payment will be recorded in DMCS by the prime or

subcontractor/subconsultant and will be indicated by selecting the “Final Payment” option.
The subcontractor/subconsultant or lower tier will then accept or reject the final payment

based on whether all outstanding amounts, to include retainage, have been paid.

26.29(b)

Pursuant to 49 CFR Part 26.29(b)(2), WSDOT does not withhold retainage from Prime
Contractor/Prime Consultants on federal-aid contracts. Prime Contractor/Prime Consultants
can, however, withhold retainage from subcontractor/subconsultants. All contractors shall
comply with WSDOT Standard Specifications Section 1-08.1(1), as well as the requirements
of RCW 60.28.11.

26.29(c)

The contractor or subcontractor/subconsultant shall submit a monthly retainage report
listing all subcontractor/subconsultants or lower tier subcontractor/subconsultants
regardless of DBE status, and indicate the amount of retainage withheld for the covering
period and the aggregate amount withheld to date. The form will be submitted within

15 calendar days of the receipt of the progress payment from either WSDOT or the
Local Agency.

Once the subcontract has been satisfactorily completed, the subcontractor/subconsultant’s
retainage or retainage bond shall be released by the contractor within 10 calendar days
from the date in which all of the subcontract work is complete. If the contractor determines
that the subcontractor/subconsultant has not achieved satisfactory completion of the
subcontract, the contractor must provide the subcontractor/subconsultant with written
notice stating specifically why the subcontract work is not satisfactorily completed and
what is required to achieve completion. The contractor shall release the subcontractor/
subconsultant’s retainage or retainage bond within eight calendar days after the
subcontractor/subconsultant has satisfactorily completed the work identified in the notice.

WSDOT or the Local Agency shall not issue final payment to the contractor until the
contractor has submitted a final Retainage Form indicating that all retainage withheld has
been released to all subcontractor/subconsultants.
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Under the DBE regulations, a subcontractor/subconsultant’s work is satisfactorily completed
when all of the tasks (work scopes) identified in the subcontract have been completed and
documented, as appropriate. Under the DBE regulations, a DBE’s work is deemed to have
been satisfactorily completed when WSDOT makes incremental payments to the Prime
Contractor/Prime Consultant for work that covers the work of the DBE subcontract. In
determining whether satisfactory completion has been achieved, the contractor may require
the subcontractor/subconsultant to provide documentation as mandated by Federal or State
statutes such as an approved affidavit of wages paid. If there is a conflict between the DBE
regulations and what is mandated by a subcontract, the DBE regulations will prevail.

26.29(d)

WSDOT Project Offices, Region OEO personnel and Local Agencies will monitor prompt
payment through its electronic tracking system (DMCS) on a monthly basis. Any red flags
found in the course of that monitoring will result in an immediate assessment by Region
OEO, WSDOT Project Office, or Region Local Program personnel of next step actions. If

the contractor fails to comply with the contract prompt payment and return of retainage
requirements, this could be viewed as a breach of contract (under 26.13(b)) subject to one or
more of the actions described below.

o Reflected in the Prime Contractor/Prime Consultant’s Performance Evaluation;
« Withholding monthly progress payments;

» Assessing sanctions as provided by the contract, subcontract, or by law under applicable
prompt payment statutes;

 Liquidated damages; and/or
« Cancellation, termination or suspension of the contract, in whole or in part

In addition, the subcontractor/subconsultant may seek (under separate action) recovery
against the contractor under applicable Washington State prompt pay statutes or any other
remedies provided for by law.

26.29(e)

The following further defines WSDOT's procedures pertaining to prompt payment
requirements.

WSDOT Project Engineer or the Local Agency will ensure that the Contractor and
all subcontractor/subconsultants make payment to all subcontractor/subconsultants
of whatever tier in accordance with the requirements of RCW 39.04.250. This will
accomplished by the weekly monitoring of DMCS.

WSDOT Project Engineer or the Local Agency shall also ensure that if a contractor or
subcontractor/subconsultant withholds payment from a subcontractor/subconsultant,

they follow the procedures as described in Standard Specifications Section 1-08.1(1). If

the Contractor fails to provide sufficient or timely notice, both to WSDOT or the Local
Agency and the subcontractor/subconsultant, WSDOT or the Local Agency will take actions
necessary to achieve compliance, including discussing at the weekly meeting and sending
written correspondence. Compliance issues will be escalated as described in 1-07.11 until
compliance is achieved.

Disadvantaged Business Enterprise Program Participation Plan M 3142 Page 33
Revised December 15, 2023



Once notification is made by the Contractor to the subcontractor/subconsultant and
WSDOT Project Engineer or the Local Agency, the WSDOT Project Engineer or the Local
Agency will continue to monitor payment status in order to ensure that payment is released
by the Contractor when it should be according to the remedies required in the notification.
Copies of the withholding notifications should be filed in DCMS. If the withholding is

not resolved prior to the next progress estimate payment to the Contractor, the WSDOT
Project Engineer or the Local Agency will withhold an amount equal to the amount withheld
from the sub-contractor from the next progress estimate payment to the Contractor. If

the withholding is not justifiable or the Contractor fails to comply with the prompt pay
requirements, the WSDOT Project Engineer shall consult with the State Construction
Office and the Local Agency shall consult with WSDOT Local Programs to determine the
appropriate use of the remedies described in Section 1-08.1(1), No. 7. The withholding
period shall not last more than two progress payment periods without resolution. Any
extension of time will require DBELO approval.

The prime consultant will provide a letter to WSDOT showing amounts paid to sub-
consultants. No credit for DBE participation shall be given until the sub-consultant has
received payment.

Consultant Services Office uses the following clause to ensure all consulting contractors pay
sub-consultants in a timely fashion:

Sub-consultant Prompt Payment

The following procedure shall apply to all subcontracts entered into as a part of
this contract:

Requirements

1. The consultant shall make payment to the sub-consultant within 10 days of payment
received from the contract owner for satisfactorily completed work.

2. If the consultant determines that the sub-consultant has not achieved satisfactory
completion of the subcontract, the consultant must provide the sub-consultant with
written notice, stating specifically why the subcontracted work is not satisfactorily
completed and what has to be done to achieve completion. A copy of this letter will be
provided to WSDOT, Project Owner (as applicable) and WSDOT OEO.

Failure by a prime consultant to comply with these directives may result in the following
sanctions:

1. Withholding of payments to the consultant under the contract until the contractor
complies;

2. Cancellation, termination, or suspension of the contract, in whole or in part; and/or

3. WSDOT OEO reserves the right to apply other sanctions as provided by law if it
determines that the prime consultant withholding retainage was acting in bad faith and
against the purposes/best interests of the DBE Program.
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Payment Verification

Contract progress payments made for WSDOT projects are automatically uploaded

into Diversity Compliance Management System (DCMS) on the first day of the month
immediately following the month in which the payment was made (i.e., a payment made in
January is automatically uploaded on February 15t). On Local Agency projects, the Prime
Contractor/Prime Consultant is required to report payments received from the local

agency in the same manner. The Prime Contractor/Prime Consultant is then required to
input payments made to subcontractor/subconsultants and lower-tier subcontractor/
subconsultants. The subcontractor/subconsultant is then responsible to acknowledge
payments in DMCS within 30 days of notification of a reported payment. They may flag a
payment as partial or late and can denote discrepancies with payment. If the DMCS system
shows a discrepancy, both the prime contract/consultant and subcontractor/subconsultant
are prompted to respond to the discrepancy in an attempt to resolve the issue between the
parties. If the discrepancy is not resolved, the WSDOT Project Engineer or Local Agency will
follow up via email to the subcontractor/subconsultant asking for specifics pertaining to the
reported discrepancy and will notify WSDOT Region OEO of the issue.

The WSDOT Project Engineer should request that WSDOT Region OEO verify, or correct
contact information entered into DMCS if a subcontractor/subconsultant fails to confirm
payments received within 30 days. The WSDOT Project Engineer shall consult with WSDOT
Region OEO staff to remedy the situation prior to the next payment cycle.

For Local Agency projects, the Agency should request that WSDOT Regional Local Programs
verify or correct subcontractor/subconsultant contact information. WSDOT Regional Local
Programs will forward the request to WSDOT Region OEO staff who will verify or correct
contact information entered into DMCS if a Subcontractor/subconsultant/ fails to confirm
payments received within 30 days. WSDOT Local Programs Division shall consult with the
WSDOT Region OEO staff to remedy the situation prior to the next payment cycle.

The WSDOT Project Engineer and Local Agency are required to monitor the payment status
for each subcontractor/subconsultant and should do so frequently, but no less than once per
month. The recommended practice is that a Compliance Audit List for the specific month be
printed and presented to the Prime Contractor/Prime Consultant along with any information
provided by WSDOT Region OEO staff regarding contact with the Subcontractor/
subconsultants pertaining to discrepancies in DMCS. The WSDOT Project Engineer or Local
Agency should ensure that any red flags are explained. Any “partial payment” flags should

be compared against the notification. If there are “partial payment” flags and the WSDOT
Project Engineer or Local Agency has not received notification of withholding the WSDOT
Project Engineer or Local Agency should follow up with the Contractor and find out why.

WSDOT OEO will notify the WSDOT Project Engineer or Region Local Programs Division of
any red flags in DMCS that need more investigation.

On all projects, the Contractor shall certify to the actual amounts paid to all firms that

were used as Subcontractor/subconsultants, lower tier subcontractor/subconsultants or
certified, manufacturers, regular dealers, or service providers on the Contract regardless

of the firm’s status as a Disadvantaged, Minority, Small, Veteran, or Women'’s Business
Enterprise. This certification shall be submitted to the Engineer on a monthly basis using the
DMCS database every month between Execution of the Contract and Physical Completion
Contract Completion regardless of whether payments were made or work occurred until

the subcontractor/subconsultant’s work is complete and any retainage withheld has been
returned and reported as a payment. On Local Agency projects, in addition to the previously
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mentioned reporting requirements, the contractor/consultant will report amounts received
from the Local Agency until Contract Completion. Until the above elements have been
complied with, Physical Completion will not be granted.

The Contractor shall comply with the requirements of RCW 39.04.250, 39.76.011,
39.76.020, and 39.76.040, regarding prompt payment to all Subcontractor/subconsultants.
Whenever the Contractor withholds payment to a Subcontractor/subconsultant for any
reason including disputed amounts, the Contractor shall provide notice within 10 calendar
days of receiving payment from the Agency to the Subcontractor/subconsultant with a
copy to the Contracting Agency identifying the reason for the withholding and a clear
description of what the Subcontractor/subconsultant must do to have the withholding
released. Retainage withheld by the Contractor prior to completion of the Subcontractor/
subconsultants work is exempt from reporting as a payment withheld and is not included
in the withheld amount unless the retainage is not being released in accordance with
26.29(c). The Contracting Agency'’s copy of the notice to Subcontractor/subconsultant for
deferred payments shall be submitted to the Engineer concurrently with notification to the
Subcontractor/subconsultant.

The following procedure shall apply to all subcontracts entered into as a part of WSDOT'’s
DBE Program:

a. Upon request, the engineer will provide a copy of any or all progress payment
estimates, with regard to contract payments to any interested party to the project;

b. The contractor shall make payment to the lower tier subcontractor/subconsultant no
later than 10 calendar days after receipt of payment for work satisfactorily completed
by the lower tier subcontractor/subconsultant, to the extent of the lower tier
subcontractor/subconsultant’s interest therein;

If a contractor believes that they have the right under the contract or subcontract to
withhold payment, in part or whole, from a lower tier subcontractor/subconsultant, they
shall provide immediate notification to that lower tier subcontractor/subconsultant and the
WSDOT Project Engineer or Local Agency within the 10 calendar day payment requirement.
The WSDOT Project Engineer or the Local Agency (in conjunction with notifying WSDOT
Local Programs) will then notify WSDOT Region OEQ. The notice shall include an accounting
of payments to date, the value and reason for the withheld amount, and an explanation

of what is required to have the withheld amount released. The lower tier subcontractor/
subconsultant shall be paid within eight calendar days after the subcontractor/subconsultant
completes the remedial action identified. The engineer will withhold the same amount

of funds from the contractor as was withheld if the issue is not resolved by the next
progress estimate;

a. Every subcontract and lower tier subcontract shall have a dispute resolution process
incorporated for resolving issues between the parties to the subcontract, or one shall
be established as necessary;

b. If the parties agree, WSDOT or the local agency will make a third party neutral
available, provided the parties to the dispute agree that the cost of doing so is split
between them;
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c. As stated in Section 26.13 above, failure by a contractor or subcontractor/
subconsultant to comply with these requirements is viewed as a breach of contract and
may result in one or more of the following:

Reflection in the Prime Contractor/Prime Consultant’s performance evaluation;
Withholding monthly progress payments;

Assessing sanctions;

1
2
3
4. Liquidated damages;
5. Disqualifying the contractor from future bidding as non- responsible;
6

Cancellation, termination, or suspension of the contract/agreement, in whole or in
part; and/or

7. Other sanctions as provided by the contract, subcontract, or by law under
applicable prompt payment statutes, including RCW 39.04.250.

Section 26.31: DBE Directory

The Washington State Office of Minority and Women'’s Business Enterprises (OMWABE) is
the Unified Certification Program approved by USDOT for DBE certification. WSDOT has
an interagency agreement with OMWABE to provide DBE certification. As the UCP, OMWBE
maintains and regularly updates a directory of certified firms.

a. OMWABE maintains and makes available to all persons an online DBE directory
identifying all firms certified by the Washington Uniform Certification Program (UCP).
The listing for each firm includes the firm’s name, address, phone number, fax number,
email, and contact person;

b. For each certified DBE firm, the DBE directory also lists the NAICS code(s) along with
a work description that more clearly defines the distinct elements of work (under
the assigned NAICS) that the DBE is certified to perform. Prime Contractor/Prime
Consultants/proposers shall use the NAICS code(s) in conjunction with the firm’s work
description to identify the distinct element(s) of work that the DBE firm will perform on
the contract;

c. OMWABE's DBE directory includes all certified DBEs that can reasonably be expected
to compete for intermodal transportation-related work; and

d. Ifafirm’s DBE certification is temporarily suspended by OMWBE, the firm will be
removed from the DBE directory pending OMWABE’s determination on continued
eligibility.

The DBE directory is located online at https://omwbe.wa.gov/directory-certified-firms .

OMWSBE updates to the online directory daily. A hard copy of OMWBE's DBE directory is
available upon request.
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Section 26.33: Overconcentration

Per 49 CFR Part 26.33, if WSDOT, or any of its sub-recipients, determine that DBE firms are
over-concentrated in a certain type of work as to unduly burden the opportunities of non-
DBE firms to participate in this type of work, WSDOT will devise appropriate measures to
address the over-concentration.

WSDOT OEO will determine if DBE firms are over-concentrated, statewide or in specific
geographic locations, by evaluating the percentage of DBE versus non-DBE participation
in the specific scope of work. If DBE contractors are completing an amount of work that
is unduly burdening to non-DBE subcontractor/subconsultants on all USDOT financially
assisted contracts, then it will be determined that DBEs participating in this scope of work
are over-concentrated.

To alleviate over-concentration in a specific scope of work, WSDOT may utilize the following
measures:

a. Technical and business development assistance to the DBEs through the DBE
Supportive Services Program;

b. Removing that portion of work as a sub-contractible item when setting individual
project goals;

c. Decreasing the goals and participation credit counted for DBEs in that specific scope
of work (e.g. count Condition of Award attainment at 50 percent versus 100 percent)
thereby leaving the remaining 50 percent to be made up by another DBE or other type
of work;

d. Encourage Prime Contractor/Prime Consultants to utilize DBEs in areas other than
those which are over-concentrated; and

e. Any other measure that would assist DBEs in performing other types of work.

In accordance with 26.33, WSDOT will obtain the approval of the concerned federal
transportation modal for its determination of overconcentration and the measures WSDOT
will use to address the overconcentration. Once approved, the measures become part of
WSDOT's DBE program.

Section 26.35: Business Development Program

WSDOT has established a DBE Business Development Program as part of its DBE
Supportive Services (DBE/SS) Program. The DBE Business Development Program (BDP) is
designed to provide targeted assistance to DBEs, helping them to become self-sufficient
and compete successfully outside of the DBE Program. WSDOT’s DBE

BDP is funded with FHWA's DBE SS funding (23 CFR 230, Subpart B). Consistent with
23 CFR 230, Subpart B and 49 CFR Part 26 Appendix C, assistance is provided to DBEs
through consultants and OEO staff in the following areas:

1.  General Office Management
a. Record-Keeping/Employee Reporting
b. Budgeting
c. Accounting
d. Human Resources/Staffing

Page 38

Disadvantaged Business Enterprise Program Participation Plan M 3142
Revised December 15, 2023



2. Construction Bid Preparation
a. Blueprint Reading/Take-Offs
b. Estimating and Bidding
c. Assembly of Bid Documents
d. Full Service Construction Plan Center
3. Contract Administration/Construction Management
a. Cost Management
b. Project Control
4. Long Term Business Development
a Business Plan Preparation/Review
b. Feasibility Analyses
c. Marketing
d. Financial Planning
e. Loan/Bonding/Insurance Application Preparation/Review
The OEO Business Development Advisor (BDA) has day-to-day responsibility for

implementing WSDOT’s BDP for the Office of Equal Opportunity, oversees consultant and
DBE BDP caseload management.

The Process for Applying for the DBE Development Program

The OEO DBE Support Services program is marketed through community engagement,
through the OEO website, in literature specific to DBE/SS, and in the weekly OEO
newsletter. These free of charge and first-come first-served services are eligible for certified
DBEs in Washington State. Firms interested in enrolling take the following steps:

« Fill out an online application expressing interest in program;
« Intake form/application is reviewed for eligibility (including business plan if firm has one);

« If eligible, the applying firm will go through a business review from the current
administrator with assistance from participating agencies; and

o After review, the firm is matched to the technical assistance resource that would most
benefit the goal of the firm.

OEO receives monthly updates of DBE progress through a report and counselor record
forms matching monthly invoicing, indicating services received.

Other Areas on a Case-by-Case Basis: WSDOT OEO maintains a toll-free DBE/SS hotline,
(888) 259-9143, and email address, dbess@wsdot.wa.gov. The purpose of the hotline

and email is to provide customers with direct access to DBE/SS. OEO DBE/SS personnel
monitor both the toll-free phone line and the email to respond to requests for assistance.
The types of assistance provided are mentioned above. Consultants are determined through
processes and procedures administered by the WSDOT Consultant Services Office outlined
in Section 26.

Disadvantaged Business Enterprise Program Participation Plan M 3142 Page 39
Revised December 15, 2023


mailto:dbess%40wsdot.wa.gov?subject=

Section 26.37: Monitoring & Enforcement Mechanisms

26.37(a)

WSDOT OEO will monitor and ensure compliance with the DBE program requirements as
described in this Participation Plan, the General Special Provisions, Standard Specifications,
Construction Manual, Design-Build Manual and Templates, and the Local Agency Guidelines
(LAG) Manual. WSDOT OEQ'’s monitoring efforts include:

¢ Subcontract Reviews - WSDOT OEO will review DBE subcontract documents to ensure
compliance with 49 CFR Part 26, and WSDOT contract provisions;

» CUF Onsite Reviews of all DBEs participating in the project;

» Investigations of DBE complaints;

» Other reviews/monitoring efforts as deemed necessary.
When violations are discovered, WSDOT will utilize methods of enforcement most suited
to the violation. Examples of WSDOT enforcement mechanisms include notations on the

contractor performance report, monetary sanctions, and, for repeated violations, exclusion
from bidding on WSDOT funded projects.

Remedies for Contract Violations

When a contractor violates the DBE provisions of the contract, WSDOT or its sub-
recipients may incur damages. These damages consist of additional administrative costs
including, but not limited to, the inspection, supervision, engineering, compliance, and legal
staff time and expenses necessary for investigating, reporting, and correcting violations as
well as loss of federal funding. Damages attributable to a contractor’s violations of the DBE
provisions may be deducted from progress payments due to the contractor or from the
performance bond held by WSDOT or its sub-recipients. Before any money is withheld, the
contractor will be provided with a notice of the basis of the violations and an opportunity
to respond in writing. WSDOT will make a final determination as to the sufficiency of the
contractor’s response to the alleged violation.

A decision by WSDOT or its sub-recipients to recover damages for a DBE violation does

not limit their ability to suspend or revoke the contractor’s pre-qualification status or seek
other remedies as allowed by federal or state law. For instance, in the event of a contractor's
noncompliance with any nondiscrimination provision of its contract, WSDOT may impose
such contract sanctions as it determines to be appropriate, including but not limited to:

» Withholding monthly progress payments;
» Assessing sanctions;

Liquidated damages; and/or

Disqualifying the contractor from future bidding as non-responsible.

In appropriate circumstances, WSDQOT or its sub-recipients may also refer the contractor to
state or federal authorities for additional sanctions.
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26.37(b)

WSDOT uses multiple methods to ensure that work committed to DBEs is actually
performed by the DBEs. Such methods include:

» Review of DBE subcontracts - WSDOT OEO Region staff review DBE subcontracts
to identify the scope of work under the contract, as well as determining if the contract
contains language that is in conflict with the DBE program requirements;

« Job Site Observations - Project Field Inspectors monitor all job site activities, including
work being performed by DBEs each working day. Field Inspectors record daily activities
and observations of the DBE work in the Inspector’s Daily Report (IDR) under the DBE
onsite monitoring section. If Field Inspectors observe questionable behavior/violations
of the contract DBE requirements, they engage WSDOT OEO assistance in addressing
the issues. The project IDRs are referred to during CUF reviews. Local Agencies must
ensure that daily observations of DBE work on the project occurs and the observations
reported in a similar way to that previously described. If the Local Agency uses a form
other than the WSDOT IDR form, the Local Agency form must contain a specific section
for recording the daily observations of DBE work or provide a separate form specific to
documenting the observations of the DBE work on a daily basis by the Local Agency.

« Commercially Useful Function Onsite Review Form - These three-part forms are a snap-
shot review of a DBE’s work on the project These reviews are conducted during the
peak of the DBE firm's work on the project, including one for each construction season
or for a change in work scope. The first part of the form is completed by WSDOT or
Local Agency project office. The second section of the form is completed by the WSDOT
or Local Agency Field Inspectors and reviewed by the Project Engineers outlining the
observations of the DBE’s work on the project. The third part of the form is completed
by WSDOT Region OEO and consists of a document review and determination of
whether the DBE performed a CUF. Some examples of documents reviewed include but
are not limited to:

- Certified Payrolls of both the prime and DBE

- Proof of payment documentation provided by DBE for purchases made specific to
the project

- Documents showing ownership or the lease or rental of equipment used by the
DBE to include verification of DBE trucking firm’s one owned truck

- Lease or rental agreements for office space

- Joint check agreements

- Any change orders between the parties that impact the DBE’s work

» Monthly Progress Payment Reporting compliance as noted in section 26.29 above.

« Complaint Investigation Reviews - When a DBE complaint is filed, WSDOT OEO
performs a thorough investigation and produces an investigation report of the
observations and findings.

» Final DBE Utilization Plan Report - Upon the project reaching physical completion,
the Project Manager or Project Engineer will certify in writing, that they have reviewed
the contract records and monitored the work site, and determined that the DBE(s)
performed their subcontract work with their own forces, along with the assurance that
prompt pay requirements were followed.
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« If WSDOT Staff, Local Agencies, or OMWABE staff become aware of suspected or
admitted fraud within the DBE program, they are to notify WSDOT OEO within two
business days.

Fraud and Abuse

In addition to enforcement mechanisms available under WSDOT's legal authority, WSDOT
will bring to the attention of the USDOT (FHWA/FTA/FAA/Office of Inspector General
(OIG)) any false, fraudulent, or dishonest conduct in connection with the DBE Program, so
that USDOT can take the necessary actions as provided in 49 CFR 26.109.

If OEO conducts a Commercially Useful Function review, or other investigation under the
authority of 49 CFR Part 26, and determines the prime and/or DBE is behaving fraudulently,
the proper investigative and legal authorities will be notified and may result in contractual
and/or monetary damages.

If WSDOT or OMWBE staff becomes aware of suspected or admitted fraud within the DBE
program, they are required to notify WSDOT OEO within two business days.

In an effort to decrease fraud and abuse in the DBE Program, WSDOT has implemented

a Fraud and Abuse Hotline. The toll-free phone number is (877) 856-3770 and the email
address is fraudhotline@wsdot.wa.gov. The more information a complainant can provide, the
more expeditiously the investigation can proceed.

Complaints can be anonymous; however, the complaint can be handled more thoroughly
if the complainant can provide contact information. WSDOT will not investigate vague,
ambiguous or elusive complaints. Complaints against WSDOT will be reviewed/investigated
by the appropriate operating administration of the USDOT (FHWA, FTA, and FAA).
Complaints against local agencies will be investigated by WSDOT OEO (in coordination with
WSDOT Local Programs).
Examples of fraud include, but are not limited to:

» Contract fraud

» Kickbacks

» Wrongful claims
Examples of activities that may result in additional oversight/review include, but are not
limited to:

« Unapproved substitutions of DBEs

 Failure to follow contract procedures

» Sharing of equipment and/or employees

26.37(c)

WSDOT and its sub-recipients track (and monitor) DBE payments using an electronic
tracking system called the Diversity Management and Compliance System (DMCS) as
previously noted in section 26.29.

WSDOT utilizes DMCS as its running tally, comparing DBE payments to the DBE
commitments. However, attainment also takes into account CUF determinations,
terminations and substitutions, change orders, and so on. For example, if a DBE is found to
not be performing a CUF, then attainment is affected and WSDOT must take appropriate
steps to account for any differences.
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Section 26.39: Small Business Participation

WSDOT established a Federal Small Business Enterprise Program which was initially
approved by FHWA on July 12, 2012. Subsequently, changes were made which were
approved by FHWA as a pilot program and became effective May 9, 2019; an outline

of the program can be accessed at https:/wsdot.wa.gov/EqualOpportunity/sbe.htm.
Elements of WSDOT's Federal Small Business Enterprise (FSBE) Program include the
following: monitoring of certified firms for performance of CUF, ensuring conformance
with prompt pay regulations, and goal setting methodology that does not interfere with the
implementation of the DBE program.

FSBE program requirements can be found at the following General Special Provisions link:
www.wsdot.wa.gov/publications/fulltext/projectdev/gspspdf/1-07.11.0PT7.FR1.PDF

Small Works Roster Process

The small works roster process may be used in lieu of published advertisement when the
total estimate including sales tax is less than $350,000. This can be beneficial to DBEs
because the projects are smaller in size and there is no need for unbundling. In addition, if
the project is less than $50,000, per RCW 39.04.155(3)(a), the limited public works process
can be utilized where the payment and performance bond requirements can be waived.
Also, no published advertisement is required. Bidders are selected from the appropriate
small works roster by prequalification work class and county. All other contract requirements
remain the same. The bid opening, award and execution process remains the same as for
contracts greater than $350,000 except that these processes may be conducted in the
region (See RCW 39.04.155 and WAC 468-15 in Appendix 10).

Purpose

1. Provide an alternative advertisement process for selection of bidders in lieu of a
published advertisement for projects estimated to cost less than $350,000 including
sales tax;

2. Provide a fair, cost effective method of advertising contracts through the small works
roster process;

3. Provide a clear, concise method for selection of qualified bidders;
4. Reduction in project cost for published advertisement;
5. Potential reduction in project cost for printing plans and specifications; and
6. Increase contracting opportunities for small companies.
Rules
1. Project estimated cost must be less than $350,000 including sales tax. (RCW

39.04.155);

a. Breaking a project into units, or accomplishing a project in phases, is prohibited
if it is done for the purpose of avoiding the maximum dollar amount of a contract
that may be let using the small works roster process or limited public works
process. (RCW 39.04.155)

Must invite all the bidders on the applicable small works roster. (RCW 39.04.155);

3. Bidders must be prequalified on the applicable small works roster to receive bid
documents;
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WSDOT formally advertises for small works roster applicants once per year each
December. However, a firm may request to be placed on a small works roster at any
time. A solicitation for small works roster participants is posted at: www.wsdot.wa.gov/
biz/contaa/prequal/Small%20Works%20Questionnaire_420-020.pdf year around.
(RCW 39.04.155);

Published advertisement of the project is not required;
All other rules as applicable to the Plans Preparation Manual M 22-31 and statutes apply;

WSDOT Headquarters Contract Ad & Award Office maintains WSDOT's small works
rosters and provides a listing of qualified contractors for every small works project; and
Bid results shall be submitted to ContractAd&Award@wsdot.wa.gov immediately
following bid opening.

a. Results shall be available on the Contract Ad & Award Small Works Roster

website available at: www.wsdot.wa.gov/biz/contaa/WSDOTPRO/SWROSTER/
default.htm.

Procedures

1.

Project staff determines whether or not the project is eligible for the small works roster
based on the total estimate including sales tax;

Prepare plans and specifications, and bid proposal form per WSDOT's Plans Preparation
Manual M 22-31;

a. Buy America provisions are not required when there are no Buy America eligible
items to be permanently incorporated into the contract or when the value of these
items is less than $2,500;

b. State funded non-highway contracts may use a Solicitation for Quotations; and

c. For questions about contract documents, contact HQ Contract Ad & Award for more
information.

Determine the length of the advertisement period. Federally funded contracts must be on
ad for at least one week; and

Contact WSDOT HQ Contract Ad & Award Office by phone 360-705-7835 or
email ContractAd&Award@wsdot.wa.gov and request a Pre-Ad Template and a
Small Works Roster Project Check sheet. Complete these forms and return them to
ContractAd&Award@wsdot.wa.gov.

a. Request contract number from HQ Contracts Payment Section:

i HQ Contract Ad & Award will send an advertisement notice to every contractor
who is eligible. A list of interested contractors will be provided after the pre-ad
period;

ii. Provide each of the companies from the list above that indicated an interest in
the contract with a bid package;

iii. Receive and open sealed bids;
iv.  Evaluate bids for responsiveness; and
v.  Email bid results to HQ Contract Ad & Award Office.

b. Follow all other procedures in the WSDOT Advertisement and Award Manual, www.
wsdot.wa.gov/publications/manuals/fulltext/M27-02/AdandAward.pdf, for bid
opening, award, and execution of the project.
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Subpart C — Goals, Good Faith Effort, and Counting

Section 26.45: Overall Goals

Every three years WSDOT OEO develops separate and distinct overall DBE goals for
each USDOT funding source: FAA, FHWA, and FTA (e.g., FY 2021-2023). Recognizing the
significant differences between the distributions of these funds, separating the DBE goals
allows WSDOT to appropriately tailor the DBE program to the relative industry.

In setting its overall goals, WSDOT OEO utilizes a disparity study to determine the level

of participation one would expect to achieve in the absence of present and past effects of
discrimination. WSDOT OEQO’s most current Disparity Study can be viewed at https:/wsdot.
wa.gov/sites/default/files/2017/09/11/OEO-DisparityStudy-2017.pdf.

We will begin using our overall goal on October 1 of each year unless we have received
other instructions from DOT. If we establish a goal on a project basis, we will begin using our
goal by the time of the first solicitation for a DOT-assisted contract for the project.

A detailed description of WSDOT’s most recent methodology for establishing
its FHWA, FTA, and FAA overall goals can be found at: https:/wsdot.wa.gov/
EqualOpportunity/default.htm

Section 26.47: Failure to Meet Goals

26.47(c)

If WSDOT falls short of its overall DBE goal in any given fiscal year, WSDOT OEO will
submit a shortfall analysis of the previous year's contracting activities and establish specific
steps and milestones to correct the reasons for the non-attainment within 90 days of the
end of the fiscal year.

The respective operating administration may impose conditions on WSDOT as part of its
approval of the shortfall analysis and corrective actions.

Section 26.49: Transit Vehicle Manufacturer Goals
Transit Vehicle Procurements are excluded from the overall triennial goal calculation process.

Transit vehicle manufacturers wanting to do business with WSDOT or its sub-recipients
must establish and submit for FTA's approval an overall percentage goal. These goals should
be set in accordance with 49 CFR Part 26.45 and 26.49(b).

Transit vehicle manufacturers may make the certification required by 49 CFR Part 26.49(a) if
they have submitted the overall goal to FTA and it has been approved or not disapproved.

WSDOT may, with FTA approval, establish project-specific goals for DBE participation
in the procurement of Transit Vehicle Manufacturers in lieu of requiring transit vehicle
manufacturers to certify that they have complied with 49 CFR Part 26.

WSDOT may, with FHWA or FAA approval, use the procedures of 49 CFR Part 26.49 with
respect to procurements of vehicles or specialized equipment. If WSDOT decides to do
so, the manufacturers of the equipment must meet the same requirements, including goal
approval by FHWA or FAA, as transit vehicle manufacturers must meet in FTA financially
assisted procurements.
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Section 26.51(a-c): Means to Achieve Overall Goals

(a)

(b)

WSDOT and its sub-recipients strive to meet the maximum portion of its overall triennial
DBE goal by using race-neutral means. WSDOT considers Race-neutral participation as:

» Any time a DBE wins a prime contract through the customary competitive
procurement process.

« Any time a DBE is awarded a subcontract on a contract which does not contain a COA
goal.

« Any time a DBE is used above and beyond the COA DBE Goal on a project.
WSDOT's race-neutral means include:

WSDOT established a Federal Small Business Enterprise Program which was approved
by FHWA as a “pilot” program and became effective May 9, 2019; an outline of the
program can be accessed at {https://wsdot.wa.gov/sites/default/files/2016/05/10/SBE-
Participation-Plan.pdf}. Elements of WSDOT'’s Federal Small Business Enterprise (FSBE)
Program include the following:

» Unbundling Contracts Analysis

« Small Business Set-Asides

» Developmental Goals - Consulting

« Small Business Goals

» Small Business Certification

« Alternative Acquisition Strategies Evaluation

« DBE Advisory Group

» Prime Contractor/Prime Consultant-DBE Meet and Greet Forums
» Safe Harbor program for Consultants

WSDOT will meet the maximum feasible portion of its triennial goal through the race-
neutral measures listed below.

DBE Support Services Program

WSDOT will maximize outreach efforts to the DBE contracting community and the use
of DBE Support Services to increase the utilization and support of DBEs that participate
on upcoming WSDOT projects. Support Services WSDOT provides the following
supportive services to DBEs:

« Immediate and long-term business management, record keeping, financial and
accounting capabilities;

» Long-term development assistance to increase opportunities to participate in more
varied and significant work, and to achieve eventual self-sufficiency;

» Programs on contracting procedures and specific contract opportunities;

« Assistance in obtaining bonding or financing;

» Assistance to start-up firms, particularly in fields with historically low DBE
participation;

« Identification of potential highway-related DBEs and prequalification assistance; and

» In an effort to increase awareness of the DBE Supportive Services program, WSDOT
has developed a DBE Supportive Services hotline (888) 259-9143, email address
dbess@wsdot.wa.gov, and website: www.wsdot.wa.gov/EqualOpportunity/DBE.htm

Page 46

Disadvantaged Business Enterprise Program Participation Plan M 3142
Revised December 15, 2023


https://wsdot.wa.gov/sites/default/files/2016/05/10/SBE-Participation-Plan.pdf
https://wsdot.wa.gov/sites/default/files/2016/05/10/SBE-Participation-Plan.pdf
mailto:dbess%40wsdot.wa.gov?subject=
http://www.wsdot.wa.gov/EqualOpportunity/DBE.htm

Outreach and Networking

WSDOT engages in a number of outreach efforts to minority and women’s
organizations to enhance DBE opportunities in WSDOT projects. These efforts
include, but are not limited to:

» Sponsorship of the annual Regional Contracting Forum held in Seattle, Washington,
in partnership with state, local and federal agencies. Last year's event attracted
approximately 2,000individuals.

» Works with organizations such as the Northwest Minority Supplier Diversity
Council, Women in Construction, USDOT’s Small Business Transportation Resource
Center, the Women's Transportation Seminar, Tabor 100, the National Association
of Minority Contractors, Association of General Contractors, American Council of
Engineering Companies, the Office of Minority and Women'’s Business Enterprises
and other groups to promote the DBE Program.

» Establishing an internal Washington State DBE Advisory Group comprised of
WSDOT divisions and local agencies, among others, that will advise WSDOT on
DBE issues, including but not limited to, goal setting, outreach, training, etc.

Emerging Contractor Support Initiatives

WSDOT recognizes the necessity of developing new and innovative race-neutral
contractor support services and has begun implementing new programs and resources
(e.g., Capacity Building Mentorship Program; Minority, Small, Veteran and Women'’s
Business Enterprise Program; remodeled DBE Support Services Program, etc.). This
process involved examining other states’ strategies, as well as working with the DBE
Advisory Group, construction, consulting, minority and women business organizations
to improve our programs and services.

(c) WSDOT's overall goal-setting methodology includes a projection of race-conscious and
race-neutral projections.

Section 26.51(d-g): Contract Goals

DISADVANTAGED BUSINESS ENTERPRISE INDIVIDUAL GOAL SETTING
METHODOLOGY

To fulfill the Washington State Department of Transportation’s (WSDOT) responsibility
under 49 CFR § 26.51(e), a weighted methodology to determine the Disadvantaged Business
Enterprise (DBE) individual contract goals will be utilized.

Pursuant to 49 CFR § 26.51(e)(1), WSDOT shall only set contract goals on projects which
contain subcontracting opportunities. To meet the requirements of 49 CFR § 26.45, WSDOT
based its overall goals on a Disparity Study from Colette Holt & Associates, a nationally
recognized disparity study and consulting firm. As part of the study, contract data for federal
fiscal years 2012 to 2015 were analyzed.

Project goal considerations:

Projects receiving federal financial assistance, with a total contract value in excess of
$100,000, are considered for race-conscious goal setting. WSDOT shall set goals rounded
to the nearest percentage and shall not set a condition of award goal of less than two
percent. Both the project size minimum and the two percent goal thresholds will ensure
WSDOT is only setting individual contract goals on projects with sufficient subcontractable
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opportunities. WSDOT will only set individual project goals when the preliminary engineers
estimate or design process for the project is 80 percent or more complete.

Projects with a dollar value over $100 million will be evaluated to determine if a separate
overall goal should be set for the project following the requirements of 49 CFR Part 26.45
(avoids upsetting the state’s monitoring of regular program participation).

Step 1 Baseline Goal

The aforementioned Disparity Study provides the DBE availability by North American
Industry Classification System (NAICS) codes to calculate the goal for step 1. (See
Availability Appendix)

This step uses statistical data derived from the Disparity Study to calculate a baseline
project goal.

1. Review the bid items, group by work scopes, and assign NAICS codes to each work
scope.

2. Use the availability percentage from the Study for each work scope group by the NAICS
code.

3.  The work scope group amount multiplied by DBE availability percentage equals
the estimated DBE participation amount (i.e. work scope x DBE availability = DBE
participation amount)

4. Total DBE participation amount divided by the project engineer’s estimate (before tax)
= the weighted DBE participation amount.

5. the weighted DBE Participation figure derived from the previous step will be ratcheted
up for projects located in areas with a high concentration of DBEs? and ratcheted down
for smaller projects located in remote areas. The multipliers may be adjusted depending
on where we are in achieving Agency'’s race-conscious goal.

Step 2 Adjustments

This step considers other evidence available to WSDOT that impacts the availability of
certified firms. WSDOT may adjust the individual project goal based upon the following
factors:

1. Adjustments to the DBE availability figure in Step 1 may be made based on evidence
pertaining to the opportunities for and ability of DBE firms to participate. Such
evidence may include, but is not limited to, current overall DBE goal attainment,
specialized projects, additional insurance requirements (e.g. longshoreman’s insurance)
and remote location in combination with small engineers estimate, lack of available
certified firms, or other circumstances in which a DBE goal would pose an unreasonable
mobilization cost.

2. WSDOT will consider historical DBE attainment information for projects of a similar
nature and compare this to the Step 1 statistical result. For similar contracts, the
Diversity Monitoring and Compliance System, hosted by B2GNow, will calculate a
weighted value for the participation on the historical contracts. The participation value
may be used as the Step 2 DBE Goal.

3. Ifrelevant, the Step 1 DBE Participation Figure may be modified with the Step 2
Adjustments, listed above, to create an individual project goal.

1 The Directory of Certified firms provides DBE firms available in the surrounding project areas.
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Final Goal

A Final DBE Project Goal will be established utilizing step 1, or step 2 if necessary. Standard
rounding will be applied to arrive at the nearest whole percentage.

EXAMPLE:

Within a WSDOT engineer’s preliminary estimate of a typical highway construction project,
a breakdown of the total dollar values assigned to each contract is typically included.

Example Work Classification Preliminary Estimate

Mobilization $54,839.00
Class 1 Clearing, grubbing, grading and draining $14,445.00
Class 3 Bituminous surface treatment $230,222.50
Class 4 Asphalt concrete paving $103,963.00
Class 11 Guardrail $10,050.00
Class 12 Pavement markings (excluding paining) $27,169.00
Class 25 Bridge deck repair $17,635.00
Class 27 Signing $1,000.00
Class 30 Surveying $5,000.00
Class 35 Precast median barrier $7,890.00
Class 37 Impact attenuators $14,000.00
Class 38 Paint striping $18,606.80
Class 53 Traffic control $99,110.00

Contract Total: $603,930.30

To create an individual contract goal, the DBE availability percentage is then applied to the
individual classes of contract total as illustrated below:

Work Classification Preliminary Estimate

DBE Availability
Class Class Total NAICS DBE Availability Dollar Amount
Mobilization $54,839.00 N/A N/A $0.00
Class 1 $14,445.00 237310 18.90% $2,730.11
Class 3 $230,222.50 237310 18.90% $43,512.05
Class 4 $103,963.00 237310 18.90% $19,649.01
Class 11 $10,050.00 237310 18.90% $1,899.45
Class 12 $27,169.00 237310 18.90% $5,134.94
Class 25 $17,635.00 237310 18.90% $3,333.02
Class 27 $1,000.00 237310 18.90% $189.00
Class 30 $5,000.00 541370 24.20% $1,210.00
Class 35 $7,890.00 237310 18.90% $1,491.21
Class 37 $14,000.00 561990 4.60% $644.00
Class 38 $18,606.80 237310 18.90% $3,516.69
Class 53 $99,110.00 561990 4.60% $4,559.06
Contract Total: $603,930.30 DBE Total Availability: $87,868.53
Baseline Contract Goal: 14.76%2
$87,868.53/$603,930.30
Adjustment if the contract is in the area with a high concentration of DBEs: 14.76% x 1.2 = 17.71%
Project DBE Goal = 18%
Note: The “half round up” method will be used for rounding to the nearest whole number. If the percentage is
0.49 or less the agency will round down to the next whole number. If it is 0.50 or higher, the agency will round
up to the next whole number.

2 The individual contract goal, will be expressed only as a percentage of the contract, is the DBE Total Availability in Dollars
divided by the Contract Total. Mobilization is not evaluated as DBE availability does not exist due to the nature of this work
scope and DBEs cannot grow and develop in Mobilization.

Disadvantaged Business Enterprise Program Participation Plan M 3142 Page 49
Revised December 15, 2023



Section 26.53: Good Faith Efforts Procedures

26.53(a): Selection of Successful Bidder

WSDOT'’s bid process is based on responsiveness of the bidder(s). When WSDOT assigns a
DBE contract goal, award of the contract is based on the lowest responsive bidder having
demonstrated good faith efforts (GFE) to meet the goal.

WSDOT OEO uses the following process to ensure bidders are considered responsive in
their bids and therefore eligible for award. All bidders are required to submit the below
documentation as part of their bid. Only the first five bidder’s packages are reviewed for
responsiveness unless one or more are rejected necessitating a review of the next five
bidders and so on until the lowest responsive bidder is determined.

During the bid clearance process, WSDOT OEO or Local Programs will compare all
documents for irregularities such as DBE subcontractors listed for work they are not
certified to perform, DBE participation amounts that differ between documents and official
Prime bid, or DBE subcontract work that is substantially higher than engineer’s estimates to
determine responsiveness.

WSDOT OEO reviews the following documents as part of the clearance process:

1. DBE Utilization Certification form (form not applicable to design-build projects), filled
out and submitted as a supplement to the sealed bid proposal at the time of bid. It
includes the name of the bidder (proposal holder) submitting bid, name of the project,
name of the Disadvantaged Business Enterprise, their project role, the description
of work the DBE will be performing, the amount subcontracted to DBE and the
amount to be applied towards goal. If bidder is unsuccessful in their attempts to solicit
sufficient DBE participation to meet the COA Contract goal, a good faith effort must be
submitted in accordance with Section 1-02.9 of the Contract;

2. Bid Item Breakdown/Written Confirmation form, submitted within 48 hours of due
date for bids. The bidder and potential subcontractor shall complete the form according
to the form’s instructions. The Bidder will only send this form to the DBEs listed on
the DBE Utilization Certification form. Total amounts shown for each DBE shall match
the amount shown on the DBE Utilization Certification form. A Bid Item Breakdown/
Written Confirmation form that does not conform to the DBE Utilization Certification
form or reflects a different scope of work and/or amount of DBE participation will be
considered nonresponsive unless the difference in amount can be easily determined
to be the result of an error consisting of a transposition of numbers. After execution
and once the contract has been entered into CCIS this form is uploaded into CCIS by
WSDOT OEO. Meeting or exceeding the DBE COA Goal will be evaluated after the
time of bid opening under the following conditions and restrictions,

» Bidder has entered amount on the proposal form sufficient to meet the amount of

DBE COA for each bid item as shown on the Committed DBE Bid Item Breakdown/
DBE Written Confirmation documents Form.

3. DBE Trucking Credit form (as applicable) submitted within 48 hours of due date for
bids. The bidder fills out Part A, while the DBE Trucking firm(s) is responsible for filling
out Part B. The form must be signed by both parties.

4. Good Faith Efforts Documentation (only required when a bidder is unsuccessful (in
whole or in part) in its attempts to obtain enough DBE commitments to meet the
contract goal).
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The above documents must be submitted at the time specified in section 1-02.9 of the
contract.

« WSDOT OEO will review all responsive documents noted above to ensure that they
have been filled out in accordance with the directions provided on each form. Forms
not filled out as indicated by the instructions will result in the bidder being considered
non-responsive;

» De minimis errors consisting of spelling mistakes will not be considered as being
improperly filled out. Inconsistencies in dollar value between the Bid Item Breakdown
and the Utilization Certification will default to the higher dollar value listed as long as
the inconsistencies can be easily determined as an error consisting of a transposition of
numbers;

Between award and execution, the Prime Contractor/Prime Consultant shall provide the
additional information described below. Failure to comply shall result in the forfeiture of the
Bidder’s Proposal bond or deposit.

A list of all firms who submitted a bid or quote in attempt to participate in the project,
whether they were successful or not. Include the business name and mailing address. (Note:
The firms identified by the Contractor may be contacted by the Contracting Agency to
solicit general information as follows: age of the firm and average of its gross annual receipts
over the past three years.

Once the documents listed above have been received, reviewed, and approved by WSDOT
OEO, a memo is sent to Contract Ad & Award and WSDOT Region OEO indicating the
DBE manager’s approval or non-approval of the Prime Contractor/Prime Consultant’s

bid documents.

The bidder can demonstrate GFE in either of two ways:

1.  Document that the Bidder has obtained sufficient DBE participation to meet the DBE
Goal:

» By asserting through the responsive bid documents that it has obtained enough
DBE participation to meet the goal; or

2. The bidder has not obtained enough in DBE commitments to meet the goal, but has
submitted adequate documentation that demonstrates the bidder’s good faith efforts
to meet the goal.

» The bidder must submit the DBE Utilization Certification form with its proposal,
checking the box at the bottom of the form that the bidder has not obtained
sufficient DBE commitments to meet the goal. GFE documentation from any bidder
shall be submitted within 48 hours of the due date for proposals.

Disadvantaged Business Enterprise Program Participation Plan M 3142 Page 51
Revised December 15, 2023



3. GFE Analysis/Review Process

« WSDOT OEO will review and analyze all submitted Good Faith Effort documents
in Pre-Award status. WSDOT OEO will utilize the requirements established in
49 CFR 26.53 and 49 CFR 26 Appendix A as the foundation of the review process.
However, Appendix A is not intended to be an all-inclusive list. A one-size-fits-
all approach is neither desirable, nor possible. Mere pro forma efforts by bidders
are not considered GFE towards meeting a contract DBE goal. In addition to
Appendix A, WSDOT will:

« Take into consideration the fact that other bidders may have been successful in
finding enough participation to meet the goal. This in itself, is not the determinant
factor in accepting or rejecting the apparent low’s good faith effort;

» Review GFE to determine the extent to which bidder made enough work available
for subcontracting, in order to reasonably meet the goal;

« Review the quality, quantity and intensity of the bidders’ GFE (e.g., was the bidder
actively and aggressively trying to meet the goal);

» Scrutinize and investigate by line item prices that appear overly inflated and align to
the potential of being an unrealistic estimate for the sole purpose of meeting a COA
goal; and more.

Upon receipt of a GFE analysis request, WSDOT OEO will have five business days to review,
analyze, and write up a determination. Once a determination is made, it will be sent to state
construction or local programs with the findings. The Prime Contractor/Prime Consultant
then has three days to request a reconsideration hearing, at which time an individual will be
chosen as an independent official to preside over the hearing.

Design-Build projects (and other projects procured using alternate project delivery methods
such as General Contractor/Construction Manager (GC/CM)), are also competitively bid but
are awarded based on Apparent Best Value.

Design-build projects do not have a condition of award (COA) goal. Rather, when a DBE goal
is assigned to a Design-Build contract, proposers are required to submit a DBE Performance
Plan with their proposals, that describes the methods (subcontract opportunities,
commitments, outreach and other GFE) that they will use to achieve the DBE goal over

the life of the project. The DBE Performance Plans are evaluated by OEOQ, as part of the
proposals. Once a proposer is selected, project staff and OEO will monitor the Design-
Builder's GFE (progress) towards achieving the goal on a monthly basis to determine the
quality, genuineness, and effectiveness of the efforts.

Sanctions

If it is determined that the contractor’s failure to meet all or part of the DBE COA
commitment is due to inadequate good faith efforts throughout the life of the

contract, including failure to submit timely, required good faith efforts information and
documentation; the contractor may be required to pay a DBE penalty equal to the amount
of the unmet commitment, in addition to the sanctions outlined in Section 1-07.11(5).

Notice: If the contractor or any subcontractor/subconsultant, consultant, regular dealer,

or service provider is deemed to be in non-compliance, the contractor will be informed in
writing, by certified mail by the engineer that sanctions will be imposed for failure to meet
the DBE COA commitment and/or submit documentation of good faith efforts. The notice
will state the specific sanctions to be imposed, which may include impacting a contractor or
other entity’s ability to participate in future contracts.
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WSDOT Standard Specifications 1-07.11(5) Sanctions

In the event that the contractor is found in noncompliance with the provisions of

Section 1-07.11 (www.wsdot.wa.gov/publications/manuals/fulltext/M41-10/552018.pdf),
the contracting agency may impose such contract sanctions as it or the Federal Highway
Administration may determine necessary to gain compliance including, but not limited to:
The contractor’s pre-qualification may be suspended or revoked pursuant to WAC 468-16.

1. The contract may be suspended, in whole or in part, until such time the contractor is
determined to be in compliance by the contracting agency;

2. The contracting agency may refer the matter to the Federal Highway Administration
(FHWA) for possible federal sanctions;

3. and the contract may be terminated.
Local Programs GFE Guidelines

The process for bid clearance and GFE is the same as noted above. WSDOT Region OEO
personnel will conduct the GFE analysis on local agency projects.

Section 26.53(b): Information to be Submitted

To be considered responsive and eligible for Award of a bid-build contract with DBE goals, a
bidder shall comply with the requirements of the OEO DBE Contract Award Requirements
(those requirements can be accessed here: www.ecfr.gov/current/title-49/subtitle-A/
part-26#p-26.53(b)

Section 26.53(c)

WSDOT OEO will ensure that all DBE Program information is complete and accurate and
adequately documents the bidder good faith efforts before committing the agency to the
performance of the contract by the bidder.

WSDOT OEO reviews all DBE Program related Bid documents following bid opening,
and provides a notice to WSDOT Ad and Award that the bid(s) is clear for award or is
nonresponsive.

Section 26.53(d): Administrative Reconsideration

If WSDOT determines the apparent low bidder has submitted good faith effort
documentation that was determined to be inadequate, WSDOT wiill, before awarding the
contract, provide the apparent low bidder an opportunity for reconsideration.

During the Administrative Reconsideration process the bidder will have the opportunity

to provide written documentation or argument concerning the issue of whether it made
adequate good faith efforts to meet the goal. This documentation shall be provided to the
office comprising the initial bid process and from there, it is forwarded to the OEO office

for reconsideration. Only documentation of good faith efforts associated with meeting the
required condition of award goal made prior to bid opening shall be considered. WSDOT will
not consider new documentation during the Administrative Reconsideration process. The
process is only available for determining whether the submitted good faith effort packages
were sufficient. The Administrative Reconsideration process will not be used for adjudicating
any other issue of responsiveness:
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1. The bidder must request reconsideration within 48 hours of GFE determination and
schedule a reconsideration hearing within seven calendar days of notification of being
nonresponsive or forfeit the right to reconsideration;

2. The reconsideration decision will be made by the DBELO or their designated
representative who did not take part in the original determination;

3. The bidder shall have the opportunity to meet in person with the reconsideration
official for the purpose of setting forth the bidder’s position as to why the GFE
documentation demonstrates a sufficient effort;

4. The reconsideration official shall provide the bidder with a written decision on
reconsideration within five working days of the hearing explaining the basis for the
finding; and

5. The results of the reconsideration process are binding and are not administratively
appealable to USDOT.

Section 26.53(e)

As described above (under 26.53(a)), WSDOT OEO evaluates all Federal-aid contracts for
DBE goals (including Design-Build contracts). When evaluating design-build contracts for
DBE goals, WSDOT OEO reviews estimates received from the Design office for both the
Design and Construction phases of the project. WSDOT OEO analyzes the estimates for
DBE availability in each phase to establish DBE goals. WSDOT/Local Agencies maintain

full oversight responsibility for monitoring and enforcing DBE participation and contract
compliance on Design-Build projects. The following applies when DBE goals are assigned to
a design-build contract:

1. To be eligible for award of this contract, each proposer shall submit a DBE Performance
Plan (in Appendix D, of their proposal); and

2. The DBE Performance Plan is one of the factors that WSDOT considers in the technical
evaluation scoring process. WSDOT's Instructions to Proposers (ITP) template contains
instructions/expectations as to the content of a DBE Performance Plan. WSDOT
OEO is responsible for reviewing and rating the content of the DBE Performance Plan
submitted by each proposer. WSDOT OEO Personnel involved in the review analysis
of the DBE Performance Plans must sign a Statement of Non-disclosure form prior to
receiving the Plans for evaluation from the Design-Build Project Facilitator. WSDOT
OEQ'’s evaluation of the DBE Performance Plans will result in an adjectival rating
of Poor, Fair, Good, Very Good, or Excellent based on the identified strengths and
weaknesses. The adjectival rating becomes part of the overall score of the proposals.

Evaluation of good faith efforts and crediting DBE participation will be conducted
throughout the life of the project, pursuant to 49 CFR Part 26.
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Section 26.53(f): Substitutions/Terminations

WSDOT'’s contract DBE provisions contain requirements associated with termination and
substitution.

Termination/substitution of all or part of DBE (or an approved substitute) subcontract
work will only be allowed for good cause, and with prior written approval of the WSDOT
or the Local Agency. If the contractor terminates a DBE without prior written approval of
WSDOT or the Local Agency and WSDOT OEO, the contractor will not be entitled to any
payment for work or material associated with that subcontract, nor will the contractor
receive credit towards the DBE goal for that work. All substitutions/terminations must

be approved by both WSDOT or the Local Agency (in writing) and WSDOT OEOQ prior to
substituting/terminating a DBE. Written approval will only be granted if the termination is
for good cause.

For purposes of the DBE program, good cause includes the following circumstances:

a. The listed DBE subcontractor/subconsultant fails or refuses to execute a
written contract;

b. The listed DBE subcontractor/subconsultant fails or refuses to perform the work of its
subcontract in a way consistent with normal industry standards. Provided, however,
that good cause does not exist if the failure or refusal of the DBE subcontractor/
subconsultant to perform its work on the subcontract results from the bad faith or
discriminatory action of the Prime Contractor/Prime Consultant;

Cc. The listed DBE subcontractor/subconsultant fails or refuses to meet the Prime
Contractor/Prime Consultant’s reasonable, nondiscriminatory bond requirements;

d. The listed DBE subcontractor/subconsultant becomes bankrupt, insolvent, or exhibits
credit unworthiness;

e. The listed DBE subcontractor/subconsultant is ineligible to work on public works
projects because of suspension and debarment proceedings pursuant to CFR Parts
180, 215 and 1,200 or applicable state law;

f.  WSDOT OEO has determined that the listed DBE subcontractor/subconsultant is not a
responsible contractor, i.e. multiple CUF failures;

g. The listed DBE subcontractor/subconsultant voluntarily withdraws from the project
and provides WSDOT or the Local Agency written notice of its withdrawal;

h. The listed DBE is ineligible to receive DBE credit for the type of work required;

i A DBE owner dies or becomes disabled and therefore, the listed DBE contractor is
unable to complete its work on the contract; and

j.  Other documented good cause determined by WSDOT or the Local Agency that
compels the termination of the DBE subcontractor/subconsultant.

When a reduction in the DBE’s scope of work (as described in the Contractor’'s DBE
Utilization Certification form and Bid Item Breakdown) occurs, it is viewed as a partial
termination, thereby requiring the contractor to follow WSDOT'’s termination and
substitution process.
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Before transmitting a request to terminate and/or substitute a DBE subcontractor/
subconsultant to the WSDOT or the Local Agency, the Prime Contractor/Prime Consultant
must give notice in writing to the DBE subcontractor/subconsultant, with a copy to WSDOT
or the Local Agency, of its intent to request to terminate and/or substitute, and the reason
for the request.

The Prime Contractor/Prime Consultant must give the DBE five days to respond to

the Prime Contractor/Prime Consultant’s notice and advise the contracting agency and

the contractor of the reasons, if any, why it objects to the proposed termination of its
subcontract and why the contracting agency should not approve the Prime Contractor/
Prime Consultant’s action. The contractor must provide proof that the DBE was provided
five days to respond either through certified mail documentation or email read receipt. If
required as a matter of public safety, WSDOT or the Local Agency may allow for a response
period shorter than five days.

In addition to post-award terminations, the provisions of this section apply to pre-award
deletions of or substitutions for DBE firms put forward by bidders in design-build contracts.

Each federal-aid contract containing a DBE goal includes the contract clause required by
Part 26.13(b) stating that, “failure by the contractor to carry out the requirements of this
part is a material breach of the contract and may result in the termination of the contract
or such other remedies that WSDOT deems appropriate if the Prime Contractor/Prime
Consultant fails to comply with the requirements of this section.”

WSDQOT and its sub-recipients shall apply these requirements to DBE bidders for prime
contracts. In determining whether a DBE bidder for a prime contract has met a contract
goal, WSDOT shall count the work the DBE has committed to performing with its own
forces as well as the work that it has committed to be performed by DBE subcontractor/
subconsultants and DBE suppliers.

WSDOT and its sub-recipients will require the contractor awarded the contract to make
available upon request a copy of all DBE subcontracts. The contractor shall ensure that
all subcontracts or an agreement with DBEs to supply labor or materials require that the
subcontract and all lower tier subcontractor/subconsultants be performed in accordance
with 49 CFR Part 26.

WSDOT OEO has final approval authority (with collaboration and recommendations of
the appropriate Headquarters Division office) over all substitutions of DBE subcontractor/
subconsultants after bid opening and during the execution of the contract. Any DBE firm
that is found by WSDOT or the Local Agency to have been decertified/suspended or
becomes unable or unwilling to perform their work, will be replaced by the contractor with
another certified DBE to meet the project goal, at no additional cost to WSDOT or the
Local Agency.

Documentation of a “good faith effort” may be accepted in lieu of an actual substitution of
another DBE firm.

The following are some examples of conditions that WSDOT OEO will not consider as good
cause for termination/substitution:

a. The successful low bidder fails to inform the DBE prior to bid submittal that the
bidder’s union agreements require the bidder’s subcontractor/subconsultants to have
their own union agreements.
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b. The successful low bidder fails to inform the DBE prior to bid submittal of bonding
requirements that the bidder will impose on its subcontractor/subconsultants.

c. If the Prime Contractor/Prime Consultant seeks to terminate a DBE it relied upon
to obtain the contract so that the Prime Contractor/Prime Consultant can self-
perform the work for which the DBE contractor was engaged or so that the Prime
Contractor/Prime Consultant can substitute another DBE or non-DBE contractor after
contract award;

Once the Prime Contractor/Prime Consultant has an approval to substitute a DBE, prior
to the substitute DBE starting work on the project, a Written Confirmation form from the
substitute DBE must be submitted to WSDOT/Local Agency.

Section 26.53(g)
Good Faith Efforts Applicable to DBE Substitution

If WSDOT provides prior written approval to terminate a COA DBE , the contractor must
make good faith efforts to substitute the original DBE with another DBE for at least the
same amount of work under the contract as the DBE that was terminated, to the extent
needed to meet the contract goal. The good faith efforts in replacing the DBE are evaluated
in the same manner as previously listed.

As part of the termination/partial termination process, WSDOT will request the contractor
to submit GFE documentation within seven days of the approved termination/partial
termination, detailing whether the contractor was able to find additional substitute
participation or its plan for doing so. The contractor may request an additional seven days to
submit the required documentation. WSDOT OEOQO wiill provide a written determination to
the contractor stating whether good faith efforts have been demonstrated.

Section 26.55: DBE Participation Counting

Counting DBE Participation (26.55(a))

The OMWBE DBE Directory contains the list of firms certified as DBEs. DBEs are certified
in the NAICS code(s) that most closely represents the type of work that the DBE has

been determined to have the ability to control. Recognizing that NAICS codes are broad
classifications of work, and do not necessarily reflect the most distinct elements of work
that a DBE is certified to perform, OMWABE has created work descriptions that more
closely define the work that the DBE performs. Credit for DBE participation is only granted
for work performed by DBEs under their assigned NAICS code, as further defined in the
corresponding work description under each DBE’s certification profile.

DBEs proposed as COA must be certified in the type of work (NAICS code and associated
work description) that they will perform on the contract, prior to the due date for bids on
the contract. In certain situations, such as entering into subcontracts with non-COA DBEs
later in the project, DBEs shall be certified before the subcontract on which it is participating
is executed and prior to starting work on that project.

WSDOT will not count DBE participation toward the contractor’s contract goal until the
amount being counted has been paid to the DBE for work performed, and only in cases
where the DBE has been determined by WSDOT to have performed a CUF. As such, it

is incumbent upon the Prime or Sub-Prime Contractor/Prime Consultant to ensure that
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all relevant information regarding when the DBE will be on-site and performing work is
communicated to WSDOT or the Local Agency so that a CUF review can be performed.

When a DBE participates on a contract, WSDOT and its sub-recipients will:

a. Only count the value of the work actually performed by the DBE (with its own forces)
towards DBE goals, either race-conscious or race-neutral.

b. Count the entire amount of work performed by the DBE that is performed by the DBEs
own workforce. This includes the cost of supplies, and materials and other resources
obtained by the DBE for the work of the contract, including supplies purchased or
equipment leased by the DBE, except those purchased or leased from the Prime
Contractor/Prime Consultant or any of its affiliates.

Credit shall be deducted from meeting the COA goal or race-neutral participation when:
a. WSDOT OEO has determined the DBE failed to perform a CUF.
b. Back-charges to a DBE do not count as DBE participation towards DBE goals.

C. When the DBE has been decertified. Attainment achieved by a DBE on a project prior
to decertification may count towards participation.

Credit towards meeting the contract goal varies, depending on the type of work the DBE
performs. The varying types of credit are as follows:

« DBE Prime Contractor/Prime Consultant participation counts as 100 percent only
for the work the DBE Prime Contractor/Prime Consultant is certified to perform, and
performs with its own resources and personnel forces. All Prime Contractor/Prime
Consultants are required to perform at least 30 percent of the total contract.

» DBE subcontractor/subconsultants count as 100 percent only for that portion of the
subcontract work that the DBE subcontractor/subconsultant is certified to perform.
In addition, the DBE must be determined to be performing a CUF (with its own
forces) on the subcontract in order to count towards the contract’s DBE goal. All DBE
subcontractor/subconsultants are required to perform at least 75 percent of their
subcontract with their own forces (regardless of tier).

» Force account work. When the contractor elects to utilize force account work to meet
the DBE COA goal (as demonstrated by listing this force account work on the DBE
Utilization Certification Form), only 50 percent of the proposal amount listed on the
Utilization Certification shall be credited.

DBE Manufacturers

a. Per26.55 (e) (1) (ii), a manufacturer is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies, articles, or
equipment required under the contract and of the general character described by the
specifications.

b. In order to count as a DBE manufacturer, the firm must be certified by OMWABE as a
manufacturer with a corresponding work description.

Cc. If materials or supplies are obtained from a DBE who has been certified by OMWABE as
a manufacturer, 100 percent of the cost of materials or supplies can count toward the
DBE goal, as long as the DBE performed a CUF.
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Regular Dealers

Regular dealer status is determined on a contract-by-contract basis. A DBE firm wishing to
be utilized as a regular dealer for WSDOT/Local Agency federal-aid projects must submit

a request in writing to WSDOT OEO. Once OEO receives that request, an onsite visit is
scheduled with the requesting firm to determine whether or not the firm meets minimum
criteria i.e. storefront operation or dealer in bulk items. The onsite visit is also used to
confirm inventory and type of products to be provided. Once a firm has been determined
by OEO to meet initial criteria, that firm will be required to submit a request to OEO to

be used as an approved regular dealer on a specific contract. For Bid-build projects the
project specific request must be submitted to OEO no less than five (5) business days prior
to bid opening . (See Regular Dealer Request Form at https:/wsdot.wa.gov/sites/default/
files/2016/05/09/0OEO-Regular-Dealer-Project-Request.pdf). For Design-Build projects, the
request to be recognized as a Regular Dealer must be submitted and approved prior to the
Regular Dealer providing materials or equipment.

a. Avregular dealeris a firm that owns, operates, or maintains a store, warehouse, or other
establishment in which the materials or supplies required for the performance of the
contract and described by the specifications of the contract are bought, kept in stock,
and regularly sold or leased to the public in the usual course of business.

b. To be aregular dealer, the firm must be an established, regular business that engages,
as its principal business and under its own name, in the purchase and sale or lease of
the products in question.

c. Packagers, brokers, manufacturers’ representatives, or other persons who arrange or
expedite transactions are not regular dealers within the meaning of this section.

d. If materials or supplies are obtained from a DBE who has been approved by WSDOT
OEO as a regular dealer for the project, 60 percent of the cost of materials or supplies
purchased from the regular dealer may be credited toward meeting the DBE goal.

e. Ifthe role of the DBE regular dealer is determined to be that of a broker, then the
DBE credit shall be limited to the fee or commission it receives for its services.
Documentation will be required to support the fee/commission charged by the DBE.

Once WSDOT OEO has received the request, an initial onsite visit will be scheduled

with the firm and a review will be conducted to review and confirm the requesting firm’s
qualifications as a regular dealer. If it is determined that the firm qualifies as a regular

dealer, WSDOT OEO will approve the firm's request for regular dealer status for that
contract. WSDOT OEO will list the firm on an Approved Regular Dealers List, which will be
maintained by WSDOT OEQO. A list of approved regular dealers is available on OEQ’s website
at www.wsdot.wa.gov/sites/default/files/2017/12/04/DisadvantagedBusinessEnterprise-
list-ApprovedDealers.pdf.

Once a Regular Dealer has been qualified and placed on the Regular Dealer list, the
contractor will submit the required contract-specific request which includes the specific
items required by the contract the Regular Dealer is to supply. WSDOT Region OEO will
then verify that the Regular Dealer meets the criteria to provide those items specific to that
contract in order to count toward the project goal.

Requests for regular dealer status will only be processed if the firm is certified by OMWBE
in a NAICS code that falls within the wholesale (supplier) classification.
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Trucking/Hauling

In order to count DBE participation for the services of trucking firms (certified by
OMWBE), the DBE must be performing a CUF. The DBE receives credit for the value of
the transportation services it provides on a contract using trucks that it owns, insures,

and operates, using drivers it employs. If the DBE firm is a trucking firm,100 percent of its
participation will be counted towards the goal, so long as all subcontractor/subconsultants
are DBE certified.

DBE participation credit is applied only to the cost of transportation (hauling), not to the
materials being transported (unless the DBE is also certified as a supplier of the materials
being hauled and the materials are from the DBE’s owned or leased supply site).

The WSDOT OEOQO will be responsible for ensuring that only firms certified for trucking as a
DBE by the UCP shall be cleared and approved for countable DBE program participation on
WSDOT let and Local Programs let projects.

The language in General Special Provisions 1-07.11 includes the requirements pertaining to
both DBE Trucking forms and the procedures related to the forms.

When the Contractor lists a DBE for trucking/hauling on the Utilization Certification form
(Form #272-056), the Contractor shall submit a Disadvantaged Business Enterprise (DBE)

Trucking Credit Form (Form #272-058) in accordance with Standard Specifications Section
1-02.9, Delivery of Proposal. An incorrect/incomplete form may result in the Contractor’s

bid being rejected.

The DBE Trucking Credit Forms (as applicable), shall be received either with the Bid Proposal
or as a Supplement to the Bid. The documents shall be received no later than 48 hours (not
including Saturdays, Sundays and Holidays) after the due date for delivery of the Proposal.
To be considered responsive, Bidders shall submit a completed UDBE Trucking Credit Form
for each DBE Trucking firm listed on the UDBE Utilization Certification.

When submitting a Request to Sublet for the DBE trucking firm, the Contractor will also

be required to submit a Truck Unit Listing Log to WSDOT or the Local Agency listing all
trucks that the DBE firm intends to use on the project. If the DBE will be supplementing its
trucks with rented/leased trucks, the Contractor will be required to include copies of the
DBE’s truck rental/lease agreements with the Truck Unit Listing Log. In order to count DBE
participation on the project, one or more of the trucks used by the DBE in performance of
its work on the project must be owned by the DBE and at least one DBE owned truck shall
be in use at all times DBE trucking work is being performed on the project. A DBE Firm is
considered owning the truck when they are listed as either the Registered or Legal Owner
on the applicable State’s issued vehicle registration. The WSDOT Project Engineer or Local
Agency will not accept or approve a Request to Sublet for a DBE firm performing any type
of trucking until he/she is in receipt of a completed and accepted DBE Truck Unit Log form.
The DBE Truck Unit Listing Log shall be updated by the Contractor and DBE and submitted
to the WSDOT Project Engineer or Local Agency for approval prior to utilizing any new

or additional trucks on the project. Incomplete or incorrect supplemental information will
be returned for correction prior to approval of the Request to Sublet Work. The WSDOT
Project Engineer or Local Agency Field Inspectors will validate that those trucks listed on
the DBE Truck Unit Listing Log are the same as those performing work on the project site.
Any trucks not listed on the form will be noted by the Inspector who will notify the WSDOT
Project Engineer or Local Agency of the unlisted trucks. The Contractor and DBE have 48
hours to send an updated form to the WSDOT Project Engineer or Local Agency.
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Brokers

DBE brokers, packagers, ad hoc suppliers, and manufacturers representatives’ commission
or fees on the contract are all that are counted towards DBE participation. Count the
entire amount of fees or commissions charged by a DBE for providing a bona fide service
(e.g. professional, technical or managerial consulting) or for providing bonds or insurance
specifically required for the performance of a USDOT-assisted contract toward DBE goals,
provided WSDOT determines the fees to be reasonable and do not exceed 5% of the total
value of goods or services provided by the broker.

Rental/lease agreements

a. Inorder to perform a CUF, a DBE must be responsible for the execution of the work
for which it is contracted, by actually performing, managing, and supervising the work
using its own employees and equipment.

b. Allrental/lease agreements need to be pre-approved by WSDOT OEO prior to the
start of work by the DBE firm. The lease agreement should be submitted to the project
office, which will then forward it to WSDOT Region OEO. WSDOT Region OEO wiill
provide a response on whether the agreement is approved to the WSDOT Project
Office or Local Agency within five business days. The WSDOT Project Office or Local
Agency will advise the Prime Contractor/Prime Consultant and DBE of the status of the
approval.

C. Inthe case of a documented emergency where unreasonable hardship could be
caused to a project due to such occurrences such as equipment failure, the WSDOT
Region EEO officer or Local Agency can approve rental/lease agreements in order to
prevent project work stoppage. All relevant documentation in such instances will be
immediately forwarded to WSDOT Region OEO.

d. Count the work a DBE subcontracts to another firm only if the other firm is a DBE.
Work that a DBE subcontracts to a non-DBE firm does not count towards DBE
participation or goal, and could result in a determination that the DBE is not performing
a CUF.

€. Prior to contract execution, if a Prime Contractor/Prime Consultant has made a
commitment to utilize an ineligible DBE but a contract or subcontract has not been
executed, the DBE does not count towards the overall triennial goal or COA goal.
WSDOT will require the Prime Contractor/Prime Consultant to meet the COA goal with
an eligible DBE firm or demonstrate good faith efforts to do so.

Joint Venture (26.55(b))

DBEs participating in a joint venture counts towards DBE participation only for the work
the DBE contractor has performed using its own resources. OEO has the responsibility for
approval of Joint Venture Agreements involving DBEs. The process for WSDOT approving
DBE Joint Ventures is as follows:

a. If WSDOT's Contract Ad and Award approves the Joint Venture Contractor
Prequalification, the prequalification documentation will be reviewed by OEO to
determine if the DBE has sufficient management and financial capabilities.

b. If the DBE is participating in a joint venture as a subcontractor/subconsultant, WSDOT
Contract Ad and Award will not be involved in the DBE Joint Venture approval process.
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OEO will work with WSDOT’s Contract Ad and Award Office to determine if the work
history, equipment, and key personnel of the DBE firm are adequate to perform the
joint venture.

OEO will review the Joint Venture Agreement to determine if the information
contained within accurately reflects the DBEs present certification.

Using business descriptors, OEO will confirm that the DBE is certified to perform the
scopes of work indicated on the proposal.

OEO will review the certification documentation and review the last on-site review
forms to determine if a new on-site review is necessary.

If a DBE Joint Venture is determined to be the apparent low bidder on a contract,
the DBE partner will submit a bid item break out letter to OEO, PTD, or LP for sub-
recipients. This document will contain:

» The item(s) of work the DBE wiill perform;
» Equipment which will be used to perform the work; and
» Personnel and supervisors who will be performing the work.

The non-DBE joint venture partner shall not exercise supervision, management,

or control over the elements of work assigned to the DBE partner. Any practice,
arrangement, or condition that erodes the independence or inhibits the DBE

firm in performing a CUF on its selected items of work shall prevent in that firm’s
participation from being counted towards project or overall DBE goals. Such practices,
arrangements, or conditions may also jeopardize the DBEs certification;

Upon approval, the WSDOT Construction Office and OEO, or LP and PTD for sub-
recipients, will provide an approval letter to the firms with the following language:

« If you are the apparent low bidder, you will be required to provide specific bid items and
dollar amounts for the work performed by the (name of the DBE/JV) prior to execution
of the contract. (Name of the DBE/JV) shall be held responsible to perform the distinct
elements of the work therein described, with its own work force, equipment and
supervision to be credited toward the DBE contract goal. Further, (name of non - DBE/
JV) shall not exercise direct supervision, management or control over the elements of
the work assigned to (name of DBE/JV). Any practice, arrangement or condition that
erodes the independence of (name of DBE/JV) or inhibits the firm in the performance of
a Commercially Useful Function, on its elements of work shall result in the loss of credit
toward the DBE contract goal.

If the DBE joint venture partner becomes unwilling or unable to perform the work, the
other joint venture partner shall make good faith efforts to replace the joint venture
partner as mentioned in Section 16 - Good Faith Efforts Procedures.

If WSDOT does not approve the Joint Venture Agreement, a letter detailing the
reasons for the disapproval will be sent to the contractors on the proposed joint
venture agreement.

Page 62

Disadvantaged Business Enterprise Program Participation Plan M 3142
Revised December 15, 2023



26.55(c): Commercially Useful Function

WSDOT OEO conducts Commercially Useful Function reviews under the authority of 49
CFR Part 26 in order to count a DBE'’s participation and ensure all obligations under the
contract awarded to DBEs are met. Specifically, 49 CFR Part 26.55(c) (1) provides that a
DBE performs a CUF when it is responsible for execution of the work of the contract and
is carrying out its responsibilities by actually performing, managing, and supervising the
work involved.

Prime Contractor/Prime Consultants or Prime Consultants are ultimately responsible for
ensuring DBE firms are performing CUF. Because the requirements of 49 CFR 26.55 state
that countable participation can only be awarded if a DBE firm is performing a CUF, it is
incumbent upon the Prime Contractor/Prime Consultant to notify WSDOT or the Local
Agency of when a DBE firm will be on site in order to have a CUF review. If no CUF is
performed to confirm the DBE firm is indeed performing a CUF, no countable participation
will be awarded to that Prime Contractor/Prime Consultant for the DBE’s work on

the contract.

All WSDOT projects, Sub-recipient projects, and Consultant Service Agreements containing
federal-aid funding are subject to CUF reviews. WSDOT project offices and Sub-recipients
are responsible for over-seeing the conduct and performance of DBE firms on their projects.

WSDOT project offices and Sub-recipients shall inform WSDOT OEO of suspected CUF
violations.

To ensure that all requirements of 49 CFR 26.55 are being met, WSDOT OEO wiill review
the role and performance of DBEs during execution of contracts, to ensure DBEs are
performing a Commercially Useful Function (CUF).

WSDOT project staff and WSDOT Region OEO will complete a two-step DBE Onsite
Review Form on every DBE firm working on a project with federal funding regardless of
whether or not the DBE firm is performing in a race-neutral or race-conscious capacity. On
multi-year projects, a new on-site review will be conducted for each DBE each year:

« Information shall be entered into the Diversity Management Compliance System (DMCS)
for WSDOT-administered projects; or

» By the Headquarters Local Programs Division after their review.

If a red flag is noted on an Onsite Review form, WSDOT Region OEO staff will perform more
in-depth CUF reviews. These in- depth reviews may also be conducted under the following
circumstances:

» A complaint of alleged non-compliance;

» Based on information received by WSDOT OEO (note: sub-recipients shall inform
WSDOT OEO of suspected CUF violations and WSDOT OEO will conduct a CUF review
with the assistance of the subrecipient); or

o At the request of USDOT (FHWA, FTA, FAA).

WSDOT OEO will, in conducting CUFs, review multiple documents, conduct interviews, and
observe the DBE firm during work operations. OEO will assess five areas related to the DBE:

» Management
» Personnel

» Equipment,
» Materials

e Performance
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The WSDOT Region OEO person reviewing the On-Site Review will evaluate the work
subcontracted, industry practices, whether the amount the DBE firm is to be paid under
their subcontract agreement is commensurate with the work it is actually performing on
the contract, the credit being claimed for that work, and other factors relevant to the
assessment of CUF.

To determine whether the work of the DBE firm listed in a subcontract agreement is
commensurate with the work it is actually performing on the jobsite, WSDOT OEO will
look at the dollar value of the subcontract in conjunction with the work listed as being
performed under that subcontract. That information will then be compared to what work

is actually being performed on the project site. If the work actually being performed does
not comport with the subcontract agreement, WSDOT OEO wiill look at similar subcontract
agreements and actual work performed by other DBE firms; this will include any quotes by
other DBE and non-DBE firms for the same contract work. This process will also be used to
determine industry practice. After determining industry practice and comparing the work
listed in the subcontract with that actually being performed on the contract, WSDOT OEO
will render a CUF decision. For those instances where the DBE firm or Prime Contractor/
Prime Consultant has artificially inflated rates or participation in order to be awarded the
contract, or when there are other indications of a possible pass-through, the information will
be forwarded to the Office of Inspector General for FHWA for further investigation.

WSDOT Region OEO conducting the CUF will determine the finding based on a
preponderance of the evidence. However, the DBELO has the authority to override the
finding of the WSDOT Region OEO staff person, if good cause exists to do so. In the event
that a firm is found non-performing CUF, they will be notified of the decision in writing.

Should a DBE firm be found non-performing CUF, the firm will have ten (10) days from the
date of the decision letter to submit any written/documentation evidence they feel rebuts
the finding of non-performance should the firm choose to do so. The DBELO or his/her
designee will review the written documentation provided and render a final written decision
within fifteen (15) days.

Only work performed by DBEs with the corresponding NAICS code and work description for
which they are certified on the DBE Directory shall count towards the goals.

DBEs proposed as COA must be certified prior to the due date for bids on the contract.
All non-COA DBEs shall be certified before the subcontract on which it is participating is
executed and prior to starting work on that project.

WSDOT will not count DBE participation toward the contractor’s contract goal until the
amount being counted has actually been paid to the DBE (for work performed).

Pursuant to 49 CFR Part 26.55, When a DBE participates on a contract, WSDOT and its
sub-recipients will:

a. Only count the value of the work actually performed by the DBE towards DBE goals,
either race-conscious or race-neutral.

b. Count the entire amount of work performed by the DBE that is performed by the DBEs
own workforce. This includes the cost of supplies, and materials and other resources
obtained by the DBE for the work of the contract, including supplies purchased or
equipment leased by the DBE, except those purchased or leased from the Prime
Contractor/Prime Consultant or any of its affiliates.

Page 64

Disadvantaged Business Enterprise Program Participation Plan M 3142
Revised December 15, 2023



C. Inaccordance with 49 CFR 26.55, a DBE firm must perform a minimum of 30% of the
work of their subcontract with their own personnel. Under Washington State statutes,
a subcontractor cannot sub-let out more than 25% of their subcontract.

The following factors will be used in determining whether a DBE trucking company is
performing a commercially useful function:

a. For DBE Trucking operations to be countable the bidder must submit a completed
Trucking Credit form (272-058) as part of their bid package on Bid-build projects and
prior to a trucking firm starting work on a Design-build project. The prime contractor
will be required to submit a completed Truck Unit Listing Log form (350-077) prior to
the trucking firm starting work on the project. In addition, the trucking subcontractor
will complete the Truck Unit Listing Log on a daily basis and turn completed forms to
the prime who will in turn submit them to Region OEO personnel on a weekly basis.

b. The DBE must be responsible for the management and supervision of the entire
trucking operation for which credit is being claimed;

Cc. The DBE must itself own and, with its own workforce, operate at least one fully
licensed, insured, and operational truck used on the contract; this means that at least
one DBE owned truck must be in operation during all times DBE trucking work is
being performed. In the State of Washington, ownership is recognized by either legal
ownership or registered ownership as shown on the vehicle registration issued by the
WA State Department of Licensing or similar agency for another state.

d. If a DBE leases trucks from a non-DBE truck leasing company and uses its own
employees as drivers, the total value of the hauling services is eligible for DBE credit
provided the DBE performed a CUF;

€. The DBE receives credit only for the value of the transportation services it provides on
the contract using trucks it owns or leases, licenses, insures, and operates with drivers
it employs. If trucks are being leased by the DBE trucking firm, the lease must indicate
that the DBE has exclusive use of and control over the trucks. This does not preclude
the leased truck from working for others, provided it is with the consent of the DBE
and the lease provides the DBE first priority for use of the leased truck. Leased trucks
must display the name and identification number of the DBE;

f.  The DBE may lease trucks from another DBE firm including an owner-operator who is
certified, provided they are certified as a DBE for trucking. The DBE who leases trucks
from another DBE may claim participation for the total value of the transportation
services the lessee DBE provides on the contract;

d. Inanylease or owner-operator situation, as described in requirements d and e above,
the following rule applies:

« Awritten lease/rental agreement is required for all trucks leased or rented;
documenting the ownership and the terms of the agreement. The agreements must
be submitted and approved by the contracting agency prior to the beginning of the
work. The agreement must show the leaser’s name, truck description and agreed
upon amount and method of payment (hour, ton, or per load). All lease agreements
shall be for a long-term relationship, rather than for the individual project. This
requirement does not apply to owner- operator arrangements; and
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h. Credit may only be claimed for DBE trucking firms operating under a subcontract or a
written agreement approved by WSDOT/LPA prior to performing work.

» The rental/lease agreement must provide the DBE firm with exclusive authority of
use during the duration of the agreement. All rental/lease agreements for trucks
must be sent to OEO for approval. OEO will have five business days to provide a
response back to the project office, which in turn will advise the Prime Contractor/
Prime Consultant and DBE of the status of the approval.

WSDOT does not use the option of “one-for-one” counting allowed by 49 CFR 26.55 (d). A
DBE trucking firm will not receive credit for any work performed by non-DBE lessees.

Where a DBE trucking firm acts as a broker, it shall only receive credit for its fees and
services in accordance with 49 CFR 26.55 (a) (2), provided the firm is certified as a broker on
OMWSBE'’s directory of certified firms.

If a DBE is decertified while working on a contract, as a prime or subcontractor/
subconsultant, only the work prior to decertification counts towards the overall triennial
goal or COA goals.

However, if the DBEs ineligibility is caused solely by graduation, the DBE may continue to
count towards the overall triennial DBE goal and COA goal on that contract only.

26.55(c)(1), 26.71(b): Joint Checks

A joint check is a two-party check between a DBE, a Prime Contractor/Prime Consultant/
design-builder and the supplier of material/supplies. Joint checks are not allowable (towards
DBE goal credit) to pay any other creditors (e.g., lower tier subcontractor/subconsultants,
Unions, equipment rentals, et al). The check is issued by the contractor/design- builder

as payer to the DBE subcontractor/subconsultant and the material supplier jointly (to
guarantee payment to the supplier) for items to be incorporated into a specific project. The
DBE must release the check to the supplier, while the contractor/design-builder acts solely
as the guarantor.

The DBE firm must be the initiator of a joint check request and control the joint check
transaction. Failure to do so impacts the DBE’s ability to perform a CUF, which reduces/
limits goal credit as well as compromises the independence required of DBE certification.

Prior to its use, a joint check agreement, signed by all parties involved, must be submitted
to the contracting agency for review and approval, using the DBE Joint Check Request Form
(Appendix 19). The joint check agreement must describe the conditions of the arrangement,
the WSDOT/Local Agency contract number, expected use of the joint checks, including a
detailed description of the materials (and quantities) being procured under the joint check,
and consequences if agreement is not fulfilled. The Joint Check Request Form and the Joint
Check Agreement must be submitted and approved by OEO prior to its use. The use of joint
checks will be closely monitored by the project office and WSDOT Region OEO to ensure
that their use does not conflict with the DBE regulations. Joint check arrangements not
approved prior to use will result in DBE's failure to perform CUF and non-countable DBE
participation.
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To receive DBE credit for performing a CUF with respect to obtaining materials and supplies,
a DBE must “be responsible for negotiating price, determining quality and quantity, ordering
the material and installing (where applicable) and paying for the material itself”

If the Contractor controls any of this process (e.g., negotiating price, determining quality
and quality, ordering, or paying the material supplier directly), the Contractor shall not be
entitled to DBE credit towards the goal, as it relates to the material costs. WSDOT or the
Local Agency are responsible for monitoring this process carefully to ensure that it does not
conflict with any part of 49 CFR Part 26 (and corresponding DBE Q&As), and that the DBE
has retained final decision-making responsibility throughout the process.

The following are some general conditions that must be met by all parties regarding joint
check use:

« Once the joint check agreement is approved, the prime may issue a two-party check
(signatures of DBE and supplier required as the endorsement to the checks) and provide
the check to the DBE firm for delivery to the supplier;

« The DBE firm has 48 hours to deliver the check to the supplier;

The supplier must agree to language in the Joint Check Agreement that stipulates the joint
check funds can only be used to pay for materials related specifically to that project, and
that the supplier upon receipt of the joint check funds will release said materials to the DBE
and provide a copy of the invoice (stamped paid in full) to the DBE firm who in turn will
provide a copy to the Prime Contractor/Prime Consultant.

» The use of joint checks must be a commonly recognized business practice in the
industry;

« If the Prime Contractor/Prime Consultant makes joint checks available to one DBE
subcontractor/subconsultant, the service must be made available to all subcontractor/
subconsultants (DBE and non-DBE);

« The relationship between the DBE and its suppliers should be established independently
of and without interference by the Prime Contractor/Prime Consultant. The DBE has
final decision-making responsibility concerning the procurement of materials and
supplies, including which supplier to use;

» The Prime Contractor/Prime Consultant, the DBE, and the supplier must retain
documentation to allow for efficient monitoring of the joint check agreement. Copies of
cancelled checks must be submitted to the project office with the payment information
for the period in which the joint check was issued;

» The Contractor, DBE, and supplier each have an independent duty to report any changes
from the original approved joint check agreement; and

o The DBE remains responsible for all other elements of 49 CFR 26.55(c) (1).

Failure by the DBE/Contractor to adhere to the joint check provisions will result in the
DBE’s work (covered by the joint check agreement) not being allowed to count towards the
Prime Contractor/Prime Consultant’s DBE goal, and the prime may be found in violation of
the DBE specifications (subject to penalties, as described in the Assurances section).

Additionally, WSDOT Region OEO will collaborate with WSDOT Project Engineer Offices
and/or Local Agency project staff in the obtaining of copies of invoices stamped paid in full,
collecting copies of the checks processed through the bank to ensure the use of joint checks
are in compliance with CUF requirements on federal-aid projects. WSDOT OEO Region
personnel, WSDOT Project Engineer Office and Region Local Programs personnel the joint
check process as part CUF requirements.
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26.55(e): Brokering

The Bidder shall indicate on the DBE Utilization Certification form the use of a broker. The
value of fees or commissions charged by a DBE Broker, a DBE behaving in a manner of a
Broker, or another service provider for providing a bona fide service, such as professional,
technical, consultant, managerial services, or for providing bonds or insurance specifically
required for the performance of the contract will only be credited as DBE participation, if
the fee/commission is determined by the Contracting Agency to be reasonable and the firm
has performed a CUF. A reasonable fee/commission shall not be greater than 5% of the
value of the brokered service.

Subpart D — DBE Certification Application and Standards

Section 26.61: Burdens of Proof

In determining whether to certify a firm as eligible to participate as a DBE, OMWABE applies
the standards of 49 CFR 26.61.

The firm seeking certification has the burden of demonstrating to OMWBE, by a
preponderance of the evidence, that it meets the requirements of 49 CFR Part 26 Subpart
D & E concerning group membership, business size, economic disadvantage, ownership,
and control.

OMWSBE holds a rebuttable presumption that members of the designated groups identified
in 49 CFR 26.67(a) are socially and economically disadvantaged. In order to obtain the
benefit of the rebuttable presumption, individuals must submit a signed, notarized
statement that they are a member of one of the groups in 49 CFR 26.67(a). Applicants have
the obligation to provide OMWBE with information concerning their economic disadvantage
(see 49 CFR 26.67).

OMWBE makes determinations concerning whether individuals and firms have met their
burden of demonstrating ownership, control, business size, and social and economic
disadvantage by considering all the facts in the record, viewed as a whole.

OMWSBE will not accept records of self-certification, and will not automatically certify firms
as DBEs that may have received Small Business Association certification or other self-
identifying programs.

Section 26.63: Group Membership

Groups presumed to be socially and economically disadvantaged groups are: Persons who
are Asian or Pacific islander: Person whose origins are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the
Philippines, Brunei, Guam, the Republic of Palau, the Federated States of Micronesia, and
the Republic of Marshall Islands, Commonwealth of the Northern Mariana Islands, Samoa,
Macao, Fiji, Tonga, Kirbati, Tuvalu, Nauru, Hong Kong, India, Pakistan, Bangladesh, Bhutan,
the Maldives Islands, Nepal or Sri Lanka;

((ii)) Persons who are black/African American: Persons having origins in any of the black
racial groups of Africa;

(iii) Persons who are Hispanic/Latino: Persons of Mexican, Puerto Rican, Cuban, Central or
South American, or other Spanish or Portuguese culture or origin, regardless of race;
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(iv) Persons who are Native American or Alaska native: Persons who are members or
descendants of a federal or state recognized Indian tribe or Alaska native corporation;

(v) Persons who are native Hawaiian

OMWSBE verifies citizenship or permanent residency for all applicants by collecting a signed,
notarized statement that the applicant is a citizen or legal permanent resident. OMWBE
collects tribal cards or other documents that support an applicant’s status with federally

or state recognized Indian tribes. OMWBE recognizes that being born in a particular
country does not, standing alone, mean that a person is necessarily a member of one of the
presumed to be socially and economically disadvantaged groups.

OMWSBE verifies that individuals claiming to be Native American are enrolled members of a
federally or state recognized Indian tribe, Alaska Natives, or Native Hawaiians, by requiring
documentation such as a Tribal enrollment card or other evidence that supports the
applicant’s claim.

If, after reviewing the signed notarized statement of membership in a presumptively
disadvantaged group (see 49 CFR 26.61(c)), OMWBE has a well- founded reason to question
the individual’s claim of membership in that group, OMWBE will require the individual to
present additional evidence that he or she is a member of the group. OMWABE provides the
individual a written explanation of its reasons for questioning his or her group membership
and a written request for additional evidence. In determining a group membership
classification, OMWABE considers whether the person has held himself out to be a member
of the group over a long period of time prior to application for certification and whether

the person is regarded as a member of the group by the relevant community. OMWBE may
require the applicant to produce appropriate documentation of group membership.

In implementing this section, OMWBE takes special care to ensure it does not impose

a disproportionate burden on members of any particular designated group. Imposing a
disproportionate burden on members of a particular group could violate 49 CFR 26.7(b) and/
or Title VI of the Civil Rights Act of 1964 and 49 CFR Part 21.

If there is a determination that an applicant claiming to be a member of a group presumed
to be disadvantaged is not a member of a designated disadvantaged group, the applicant will
be required to demonstrate social and economic disadvantage on an individual basis using
the guidance found in Appendix E of 49 CFR Part 26.

Section 26.65: Business Size Determinations

To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as
defined by Small Business Administration (SBA) standards.

OMWSBE applies current SBA business size standard(s) found in 13 CFR Part 121
appropriate to the type(s) of work the firm seeks to perform in DOT-assisted contracts.
OMWSBE utilizes this website to verify current SBA business size standards: www.sba.gov/
document/support--table-size-standards

Even if the applicant meets the requirements of paragraph (1) of this section, a firm is not
an eligible DBE in any Federal fiscal year if the firm (including its affiliates) has had average
annual gross receipts, as defined by SBA regulations (see 13 CFR 121.402), over the firm’s
previous three fiscal years, in excess of $26.29 million. OMWABE understands that the
Secretary adjusts this amount for inflation from time to time.
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OMWSBE collects the firm’s signed, business tax returns to review gross receipts. Audited
financial statements and/or income statements and/or other documents may be accepted
on a case-by-case basis.

To determine if the firm has any affiliates, OMWABE reviews the firm’s responses to
guestions on the uniform certification application, and reviews the eligible owner’s personal
tax returns to identify any other businesses that are owned that may need to be further
evaluated, specifically the Schedule E to determine if there are any undisclosed businesses
the eligible owner(s) have an ownership interest in, and asks questions during the onsite
interview. OMWABE utilizes the guidance provided in the FAA Online Training, reviews

SBA and USDOT decisions concerning affiliation, USDOT’s Official Guidance, and the SBA
regulations, 13 CFR part 121.

Section 26.67: Determination of Social and Economic Disadvantage

Determination of Social Disadvantage:

OMWSBE requires all DBE applicants to submit a signed, notarized certification
that the company’s disadvantaged owner(s) are a member of one of the groups in
49 CFR Part 26.67(a).

Firms owned and controlled by individuals who are not presumed to be socially and
economically disadvantaged (including individuals whose presumed disadvantage has been
rebutted) may apply for DBE certification. OMWBE makes a case-by-case determination

of whether each individual whose ownership and control are relied upon for DBE
certification is socially and economically disadvantaged. The applicant firm has the burden
of demonstrating to OMWABE, by a preponderance of the evidence, that the individuals who
own and control are socially and economically disadvantaged. An individual whose personal
net worth exceeds $1.32 million shall not be deemed to be economically disadvantaged.

In making these determinations, OMWABE uses the guidance found in Appendix E of 49
CFR Part 26. OMWRBE requires that applicants provide sufficient information to make
determinations under the guidance of Appendix E of 49 CFR Part 26.

Determination of Economic Disadvantage:

OMWSBE requires applicants to submit a signed, notarized certification that each
presumptively disadvantaged owner is, in fact, socially and economically disadvantaged. This
same affidavit also requires each individual owner of a firm applying to participate as a DBE
whose ownership and control are relied upon for DBE certification to certify that he or she
has a personal net worth that does not exceed $1.32 million. The affidavit utilized is from
the uniform certification application.

OMWSBE requires each individual who made the aforementioned certification to support
it with a signed, notarized statement of personal net worth, with appropriate supporting
documentation. OMWBE uses the uniform personal net worth statement provided by
USDOT to ensure this process is not unduly lengthy, burdensome, or intrusive.

OMWBE does not require owners whose ownership and control are not relied upon for DBE
certification to submit a personal net worth statement.

OMWBE does not require spouses of owners applying for DBE certification to disclose
their assets if they are not involved in the operation of the business. OMWBE does request
relevant information on a case-by-case basis. OMWABE does request information concerning
the assets of the disadvantaged owner’s spouse where needed to clarify whether assets
have been transferred to the spouse. OMWBE recognizes the definition of spouse to
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include same-sex or opposite-sex couples that are part of a domestic partnership or civil
union recognized under State law.

In determining net worth, OMWABE excludes an individual’'s ownership interest in the
applicant firm and the individual’s equity in his or her primary residence (except any
portion of such equity that is attributable to excessive withdrawals from the applicant
firm). Exclusions for net worth purposes are not exclusions for asset valuation or access to
capital or credit purposes. OMWABE does not reduce an individual's net worth based on
contingent liabilities.

Only the present value, less the tax and interest penalties, that would accrue if the assets
were distributed at the present time is counted with respect to assets held in vested
pension plans, Individual Retirement Accounts, 401(k) accounts, or other retirement savings
or investment programs in which the assets cannot be distributed to the individual at the
present time without significant adverse tax or interest consequences. The burden is on
the applicant to perform this calculation. OMWBE may request back up documentation to
support the calculations.

OMWBE requires signed, personal tax returns. OMWBE collects supporting documentation
on a case-by-case basis. OMWABE recognizes that a one-size fits all approach where we
substantiate every line item regardless of magnitude, is administratively burdensome.

OMWBE does not request additional documentation that is unduly lengthy, burdensome,
or intrusive.

Notwithstanding any provision of Federal or state law, OMWABE does not release an
individual’'s personal net worth statement or any documents pertaining to it to any third
party without the written consent of the submitter. OMWABE will transmit this information
to DOT in any certification appeal proceeding under 49 CFR Part 26.89 of this part

or to any other state to which the individual’s firm has applied for certification under

49 CFR Part 26.85

OMWSBE rebuts an individual’s presumption of economic disadvantage in two ways:

» If the statement of personal net worth that an individual submits under paragraph of
this section shows that the individual’s personal net worth exceeds $1.32 million, the
individual's economic disadvantage is rebutted. OMWBE does not have a proceeding
to rebut the DBEs status as economically disadvantaged in this case.

If the statement of personal net worth and supporting documentation that an individual
submits demonstrates that the individual is able to accumulate substantial wealth, the
individual’'s presumption of economic disadvantage is rebutted. OMWABE considers factors
that include, but are not limited to, the following:

a. Whether the average adjusted gross income of the owner over the most recent three
year period exceeds $350,000;

b. Whether the income was unusual and not likely to occur in the future;
Whether the earnings were offset by losses;

Whether the income was reinvested in the firm or used to pay taxes arising in the
normal course of operations by the firm;

e. Other evidence that income is not indicative of lack of economic disadvantage; and

Whether the total fair market value of the owner’s assets exceed $6 million.
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When OMWSBE has a reasonable basis to believe that an individual who is a member of
one of the designated groups is not, in fact, socially and/or economically disadvantaged,
OMWSBE starts a proceeding to determine whether the presumption should be regarded as
rebutted with respect to that individual.

The proceeding follows the procedures of Part 26.87. In such a proceeding, OMWABE has
the burden of demonstrating, by a preponderance of the evidence, that the individual is not
socially and economically disadvantaged. OMWBE may require the individual to produce
information relevant to the determination of his or her disadvantage.

When an individual’s presumption of social and/or economic disadvantage has been
rebutted, his or her ownership and control of the firm in question cannot be used for
purposes of DBE eligibility unless and until he or she makes an individual showing of social
and/or economic disadvantage.

If the basis for rebutting the presumption is a determination that the individual’s personal
net worth exceeds $1.32 million, the individual is no longer eligible for participation in the
program and cannot regain eligibility by making an individual showing of disadvantage, so
long as his or her personal net worth remains above that amount.

OMWSBE does not attribute to an individual claiming disadvantaged status any assets
transferred by that individual to an immediate family member that are consistent with the
customary recognition of special occasions, such as birthdays, graduations, anniversaries,
and retirements.

Except as set forth in the above paragraph, OMWABE will attribute to an individual claiming
disadvantaged status any assets that individual has transferred to an immediate family
member, to a trust a beneficiary of which is an immediate family member, or to the applicant
firm for less than fair market value, within two years prior to a concern’s application for
participation in the DBE program or within two years of recipient’s review of the firm’s
annual affidavit, unless the individual claiming disadvantaged status can demonstrate that
the transfer is to or on behalf of an immediate family member for that individual’s education,
medical expenses, or some other form of essential support.

OMWSBE reviews the uniform certification application, the statement of personal worth
submitted with the application, and business and personal tax returns to determine if there
have been any transfers within two years. OMWABE also reviews any other supporting
documentation submitted such as bank statements, titles, trusts, and separate property
agreements. OMWABE also performs property searches to verify answers to the questions
on the application and statement of personal net worth. If an applicant is a trustee and/

or beneficiary of a revocable or irrevocable trust, OMWBE collects a copy of the trust and
analyzes equity attributable to applicant.

OMWSBE also includes the value of any ownership interest the owner may have in
businesses other than the firm that is the subject of a DBE certification application or that is
already a certified DBE in a personal net worth calculation.

OMWSBE follows the guidance below when there is an application for DBE certification by
an individual who is not a member of a group presumed to be socially and economically
disadvantaged as outlined in 49 CFR Part 26 - Appendix E.

Determinations Under 49 CFR Part 26 - Appendix E (Individual Determination of Social
and Economic Disadvantage):
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Social Disadvantage

Socially disadvantaged individuals are those who have been subjected to racial or ethnic
prejudice or cultural bias within American society because of their identities as members of
groups, and without regard to their individual qualities. Social disadvantage must stem from
circumstances beyond their control.

Evidence of individual social disadvantage must include the following elements:

» At least one objective distinguishing feature that has contributed to social disadvantage,
such as race, ethnic origin, gender, disability, long-term residence in an environment
isolated from the mainstream of American society, or other similar causes not common
to individuals who are not socially disadvantaged.

» Personal experiences of substantial and chronic social disadvantage in American society,
not in other countries.

» Negative impact on entry into or advancement in the business world. OMWBE considers
education, employment and business history, where applicable, to see if the totality of
circumstances shows disadvantage in entering into or advancing in the business world.

Education - OMWABE considers such factors as denial of equal access to institutions of
higher education and vocational training, exclusion from social and professional association
with students or teachers, denial of educational honors rightfully earned, and social
patterns or pressures that discouraged the individual from pursuing a professional or
business education.

Employment - OMWBE considers such factors as unequal treatment in hiring, promotions
and other aspects of professional advancement, pay and fringe benefits, and other terms
and conditions of employment; retaliatory or discriminatory behavior by an employer or
labor union; and social patterns or pressures which have channeled the individual into non-
professional or non- business fields.

Business history - OMWABE will consider such factors as unequal access to credit or capital,
acquisition of credit or capital under commercially unfavorable circumstances, unequal
treatment in opportunities for government contracts or other work, unequal treatment by
potential customers and business associates, and exclusion from business or professional
organizations.

Economic Disadvantage:

» Economically disadvantaged individuals are socially disadvantaged individuals
whose ability to compete in the free enterprise system has been impaired due to
diminished capital and credit opportunities as compared to others in the same or
similar line of business who are not socially disadvantaged. Information that must be
submitted includes:

» Each individual claiming economic disadvantage must describe the conditions
that are the basis for the claim in a narrative statement, and must submit personal
financial information.

In considering diminished capital and credit opportunities, the factors to be examined,
related to the personal financial condition of any individual claiming disadvantaged status,
will include:

» Personal income for the past two years (including bonuses and the value of company
stock given in lieu of cash), personal net worth, and the fair market value of all assets,
whether encumbered or not.
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Section 26.69: Determination of Ownership

« The financial condition of the applicant compared to the financial profiles of small
businesses in the same primary industry classification, or, if not available, in similar
lines of business, which are not owned and controlled by socially and economically
disadvantaged individuals. This will be used to evaluate the individual’s access to credit
and capital. The financial profiles to be compared will include total assets, net sales, pre-
tax profit, sales/working capital ratio, and net worth.

In considering economic disadvantage, transfers of assets within two years will be
considered as following:

 Assets will be attributed to an individual claiming disadvantaged status which have
been transferred to an immediate family member, or to a trust, a beneficiary of which
is an immediate family member, for less than fair market value, within two years prior
to a concern’s application for participation in the DBE program, unless the individual
claiming disadvantaged status can demonstrate that the transfer is to or on behalf of
an immediate family member for that individual’s education, medical expenses or some
other form of essential support.

« Assets will not be attributed to an individual claiming disadvantaged status which have
been transferred by that individual to an immediate family member that are consistent
with the customary recognition of special occasions, such as birthdays, graduations,
anniversaries, and retirements.

In determining an individual’s access to capital and credit, assets that may be considered

include ones that the individual transferred within such two-year period described above
that are not considered in evaluating the individual’s assets and net worth (e.g., transfers

to charities).

In determining whether the socially and economically disadvantaged participants in a firm
own the firm, OMWBE considers all the facts in the record, viewed as a whole.

To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically]
disadvantaged individuals.

In the case of a corporation, such individuals must own at least 51 percent of each class of
voting stock outstanding and 51 percent of the aggregate of all stock outstanding.

In the case of a partnership, 51 percent of each class of partnership interest must be owned
by socially and economically disadvantaged individuals. Such ownership must be reflected in
the firm’s partnership agreement.

In the case of a limited liability company, at least 51 percent of each class of member
interest must be owned by socially and economically disadvantaged individuals.

The firm’s ownership by socially and economically disadvantaged individuals must be real,
substantial, and continuing, going beyond pro forma ownership of the firm as reflected

in ownership documents. OMWBE collects proof of contribution of capital at the time

of application. This is typically in the form of a cancelled check or bank statements that
show a withdrawal from a personal account and a deposit into a business bank account. If
the contribution of capital is through a loan, OMWABE reviews documentation regarding
the value of the assets used as collateral for the loan, guarantors, who the loan was from,
and in some cases proof of repayment. If the business started more than 3 years prior to
application, OMWABE requests proof of ongoing capital contribution. This may include
additional cash paid into the business or loans/lines of credits in which the eligible owner
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is the guarantor. If the applicant is unable to provide any proof of capital contribution,
OMWSBE accepts a statement sworn to by the eligible owners of the amount of the original
investment, where the funds came from, and what was purchased with the funds.

The disadvantaged owners must enjoy the customary incidents of ownership, and share in
the risks and profits commensurate with their ownership interests, as demonstrated by the
substance, not merely the form, of arrangements.

OMWBE reviews business tax returns to ensure that the distributions are commensurate
with their ownership interests. Any terms or practices that give a non-disadvantaged
individual or firm a priority or superior right to a firm's profits, compared to the
disadvantaged owner(s), are grounds for denial.

All securities that constitute ownership of a firm shall be held directly by disadvantaged
persons. Except as provided in this paragraph, no securities or assets held in trust, or by any
guardian for a minor, are considered as held by disadvantaged persons in determining the
ownership of a firm. However, securities or assets held in trust are regarded as held by a
disadvantaged individual for purposes of determining ownership of the firm, if:

» The beneficial owner of securities or assets held in trust is a disadvantaged individual,
and the trustee is the same or another such individual; or

» The beneficial owner of a trust is a disadvantaged individual who, rather than the
trustee, exercises effective control over the management, policy- making, and daily
operational activities of the firm. Assets held in a revocable living trust may be counted
only in the situation where the same disadvantaged individual is the sole grantor,
beneficiary, and trustee.

The contributions of capital or expertise by the socially and economically disadvantaged
owners to acquire their ownership interests must be real and substantial. Examples of
insufficient contributions include a promise to contribute capital, an unsecured note payable
to the firm or an owner who is not a disadvantaged individual, or mere participation in

a firm’s activities as an employee. Debt instruments from financial institutions or other
organizations that lend funds in the normal course of their business do not render a firm
ineligible, even if the debtor’s ownership interest is security for the loan.

The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owner's contribution to acquire ownership:
The owner’s expertise must be:

» In a specialized field;

« Of outstanding quality;

« In areas critical to the firm’'s operations;

« Indispensable to the firm’s potential success;

« Specific to the type of work the firm performs; and

» Documented in the records of the firm. These records must clearly show the

contribution of expertise and its value to the firm.

The individual whose expertise is relied upon must have a significant financial investment in
the firm.
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OMWBE always deems as held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by a
socially and economically disadvantaged individual:

» As the result of a final property settlement or court order in a divorce or legal separation,
provided that no term or condition of the agreement or divorce decree is inconsistent
with this section; or

» Through inheritance, or otherwise because of the death of the former owner.

OMWSBE presumes as not being held by a socially and economically disadvantaged
individual, for purposes of determining ownership, all interests in a business or other assets
obtained by the individual as the result of a gift, or transfer without adequate consideration,
from any non-disadvantaged individual or non-DBE firm who is:

« Involved in the same firm for which the individual is seeking certification, or an affiliate
of that firm;

¢ |Involved in the same or a similar line of business; or

» Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for
which the individual is seeking certification.

To overcome this presumption and permit the interests or assets to be counted, the
disadvantaged individual must demonstrate to OMWABE, by clear and convincing
evidence, that:

« The gift or transfer to the disadvantaged individual was made for reasons other than
obtaining certification as a DBE; and

» The disadvantaged individual actually controls the management, policy, and operations
of the firm, notwithstanding the continuing participation of a non-disadvantaged
individual who provided the gift or transfer.

OMWSBE applies the following rules in situations in which marital assets form a basis for
ownership of a firm:

« When marital assets (other than the assets of the business in question) held jointly or
as community property by both spouses are used to acquire the ownership interest
asserted by one spouse, OMWBE deems the ownership interest in the firm to have
been acquired by that spouse with his or her own individual resources, provided that
the other spouse irrevocably renounces and transfers all rights in the ownership interest
in the manner sanctioned by the laws of the state in which either spouse or the firm is
domiciled. OMWABE does not count a greater portion of joint or community property
assets toward ownership than state law would recognize as belonging to the socially and
economically disadvantaged owner of the applicant firm.

A copy of the document legally transferring and renouncing the other spouse’s rights in the
jointly owned or community assets used to acquire an ownership interest in the firm must
be included as part of the firm’s application for DBE certification. OMWABE has created a
Spousal Renunciation of Rights form to assist firms.

OMWABE may consider the following factors in determining the ownership of a firm.
However, OMWABE does not regard a contribution of capital as failing to be real and
substantial, or find a firm ineligible, solely because:

» Asocially and economically disadvantaged individual acquired his or her ownership
interest as the result of a gift, or transfer without adequate consideration, other than the
types set forth in paragraph 8 of this section;
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» There is a provision for the co-signature of a spouse who is not a socially and
economically disadvantaged individual on financing agreements, contracts for
the purchase or sale of real or personal property, bank signature cards, or other
documents; or

« Ownership of the firm in question or its assets is transferred for adequate consideration
from a spouse who is not a socially and economically disadvantaged individual to a
spouse who is such an individual. In this case, OMWBE gives particularly close and
careful scrutiny to the ownership and control of a firm to ensure that it is owned
and controlled, in substance as well as in form, by a socially and economically
disadvantaged individual.

Section 26.71: Determination of Control

In determining whether socially and economically disadvantaged owners control a firm,
OMWSBE considers all the facts in the record, viewed as a whole.

Only an independent business may be certified as a DBE. An independent business is one
the viability of which does not depend on its relationship with another firm or firms.

In determining whether a potential DBE is an independent business, OMWBE scrutinizes
relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial
and/or bonding support, and other resources.

OMWSBE collects lease agreements, equipment lists, insurance and bonding agreements, and
other documentation to review.

OMWSBE considers whether present or recent employer/employee relationships between
the disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated
with non-DBE firms compromise the independence of the potential DBE firm.

OMWABE examines the firm’s relationships with Prime Contractor/Prime Consultants to
determine whether a pattern of exclusive or primary dealings with a Prime Contractor/Prime
Consultant compromises the independence of the potential DBE firm. OMWBE collects
contracts, when available, to assist in evaluating the applicant’s independence. OMWBE
does not require contracts as a condition of certification.

In considering factors related to the independence of a potential DBE firm, OMWBE
considers the consistency of relationships between the potential DBE and non-DBE firms
with normal industry practice.

A DBE firm must not be subject to any formal or informal restrictions that limit the
customary discretion of the socially and economically disadvantaged owners.

There can be no restrictions through corporate charter provisions, by-law provisions,
contracts, or any other formal or informal devices (e.g., cumulative voting rights, voting
powers attached to different classes of stock, employment contracts, requirements for
concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory
agreements, voting trusts, restrictions on or assignments of voting rights) that prevent

the socially and economically disadvantaged owners, without the cooperation or vote of

any non- disadvantaged individual, from making any business decision of the firm. This
paragraph does not preclude a spousal co-signature on documents as provided for in 49
CFR 26.69(j)(2).
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The socially and economically disadvantaged owners must possess the power to direct or
cause the direction of the management and policies of the firm and to make day-to-day as
well as long-term decisions on matters of management, policy and operations.

A disadvantaged owner must hold the highest officer position in the company (e.g., chief
executive officer or president).

In a corporation, disadvantaged owners must control the board of directors.

In a partnership, one or more disadvantaged owners must serve as general partners, with
control over all partnership decisions.

Individuals who are not socially and economically disadvantaged may be involved in a
DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such
individuals must not, however, possess or exercise the power to control the firm, or be
disproportionately responsible for the operation of the firm.

The socially and economically disadvantaged owners of the firm may delegate various areas
of the management, policymaking, or daily operations of the firm to other participants in the
firm, regardless of whether these participants are socially and economically disadvantaged
individuals. Such delegations of authority must be revocable, and the socially and
economically disadvantaged owners must retain the power to hire and fire any person to
whom such authority is delegated. The managerial role of the socially and economically
disadvantaged owners in the firm's overall affairs must be such that the recipient can
reasonably conclude that the socially and economically disadvantaged owners actually
exercise control over the firm's operations, management, and policy.

The socially and economically disadvantaged owners must have an overall understanding
of, and managerial and technical competence and experience directly related to, the

type of business in which the firm is engaged and the firm's operations. The socially and
economically disadvantaged owners are not required to have experience or expertise in
every critical area of the firm’s operations, or to have greater experience or expertise in a
given field than managers or key employees. The socially and economically disadvantaged
owners must have the ability to intelligently and critically evaluate information presented by
other participants in the firm’s activities and to use this information to make independent
decisions concerning the firm’s daily operations, management, and policymaking. Generally,
expertise limited to office management, administration, or bookkeeping functions unrelated
to the principal business activities of the firm is insufficient to demonstrate control.

If state or local law requires the persons to have a particular license or other credential

in order to own and/or control a certain type of firm, then the socially and economically
disadvantaged persons who own and control a potential DBE firm of that type must possess
the required license or credential. If state or local law does not require such a person to
have such a license or credential to own and/or control a firm, OMWBE does not deny
certification solely on the ground that the person lacks the license or credential. However,
OMWABE does take into account the absence of the license or credential as one factor in
determining whether the socially and economically disadvantaged owners actually control
the firm.

OMWSBE does consider differences in remuneration between the socially and economically
disadvantaged owners and other participants in the firm in determining whether to certify
a firm as a DBE. Such consideration shall be in the context of the duties of the persons
involved, normal industry practices, the firm’s policy and practice concerning reinvestment
of income, and any other explanations for the differences proffered by the firm. OMWBE
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may determine that a firm is controlled by its socially and economically disadvantaged owner
although that owner’s remuneration is lower than that of some other participants in the firm.

In a case where a non-disadvantaged individual formerly controlled the firm, and a socially
and economically disadvantaged individual now controls it, OMWBE may consider a
difference between the remuneration of the former and current controller of the firm as

a factor in determining who controls the firm, particularly when the non-disadvantaged
individual remains involved with the firm and continues to receive greater compensation
than the disadvantaged individual.

In order to be viewed as controlling a firm, a socially and economically disadvantaged
owner cannot engage in outside employment or other business interests that conflict with
the management of the firm or prevent the individual from devoting sufficient time and
attention to the affairs of the firm to control its activities. For example, absentee ownership
of a business and part-time work in a full-time firm are not viewed as constituting control.
However, an individual could be viewed as controlling a part-time business that operates
only on evenings and/or weekends, if the individual controls it all the time it is operating.

A socially and economically disadvantaged individual may control a firm even though one
or more of the individual’'s immediate family members (who themselves are not socially and
economically disadvantaged individuals) participate in the firm as a manager, employee,
owner, or in another capacity.

Except as otherwise provided in this paragraph, OMWBE will make a judgment about the
control the socially and economically disadvantaged owner exercises vis-a-vis other persons
involved in the business as OMWBE does in other situations, without regard to whether or
not the other persons are immediate family members.

If OMWABE cannot determine that the socially and economically disadvantaged owners
(as distinct from the family as a whole) control the firm, then the socially and economically
disadvantaged owners have failed to carry their burden of proof concerning control, even
though they may participate significantly in the firm’s activities.

Where a firm was formerly owned and/or controlled by a non-disadvantaged individual
(whether or not an immediate family member), ownership and/or control were transferred to
a socially and economically disadvantaged individual, and the non-disadvantaged individual
remains involved with the firm in any capacity, there is a rebuttable presumption of control
by the non-disadvantaged individual unless the disadvantaged individual now owning the
firm can demonstrate to OMWABE, by clear and convincing evidence, that:

The transfer of ownership and/or control to the disadvantaged individual was made for
reasons other than obtaining certification as a DBE; and

The disadvantaged individual actually controls the management, policy, and operations of
the firm, notwithstanding the continuing participation of a non- disadvantaged individual
who formerly owned and/or controlled the firm.

In determining whether a firm is controlled by its socially and economically disadvantaged
owners, OMWBE may consider whether the firm owns equipment necessary to perform its
work. However, OMWABE does not determine that a firm is not controlled by socially and
economically disadvantaged individuals solely because the firm leases, rather than owns,
such equipment, where leasing equipment is a normal industry practice and the lease does
not involve a relationship with a Prime Contractor/Prime Consultant or other party that
compromises the independence of the firm.

Disadvantaged Business Enterprise Program Participation Plan M 3142 Page 79
Revised December 15, 2023



OMWBE grants certification to a firm only for specific types of work in which the socially
and economically disadvantaged owners have the ability to control the firm. To become
certified in an additional type of work, the firm need demonstrate to OMWABE only that its
socially and economically disadvantaged owners are able to control the firm with respect to
that type of work. OMWABE does not, in this situation, require that the firm be recertified
or submit a new application for certification, but OMWABE does verify the disadvantaged
owner’s control of the firm in the additional type of work.

The types of work a firm can perform (whether on initial certification or when a new type of
work is added) shall be described in terms of the most specific available NAICS code for that
type of work. Recognizing that NAICS codes can be overly broad, for purposes of the DBE
program OMWBE also applies a detailed work description to more specifically describe the
scope of work under the assigned NAICS that the DBE has the ability to control.

A correct NAICS code is one that describes, as specifically as possible, the principle goods
or services which the firm would provide under contract to DOT recipients. If OMWBE
determines that the DBE has the ability to control different types of businesses, OMWBE
will assign additional NAICS codes, as appropriate.

Firms and OMWBE check carefully to make sure that the work codes and work descriptions
are kept up-to-date and accurately reflect work which OMWBE has determined the firm’s
owners can control. The firm bears the burden of providing detailed company information
OMWSBE needs to make an appropriate work code designation.

If a firm believes that there is not a work code that fully or clearly describes the type(s) of
work in which it is seeking to be certified as a DBE, the firm may request that OMWBE, in
its certification documentation, supplement the assigned code(s) with a clear, specific, and
detailed narrative description of the type of work in which the firm is certified. A vague,
general, or confusing description is not sufficient for this purpose, and WSDOT will rely
on such a description in determining whether a firm’s participation can be counted toward
DBE goals.

OMWSBE is not precluded from changing a certification classification or description if
there is a factual basis in the record. However, OMWBE does not make after-the- fact
statements about the scope of a certification, not supported by evidence in the record of
the certification action.

A business operating under a franchise or license agreement may be certified if it meets the
standards in this subpart and the franchiser or licenser is not affiliated with the franchisee
or licensee. In determining whether affiliation exists, OMWBE generally does not consider
the restraints relating to standardized quality, advertising, accounting format, and other
provisions imposed on the franchisee or licensee by the franchise agreement or license,
provided that the franchisee or licensee has the right to profit from its efforts and bears
the risk of loss commensurate with ownership. Alternatively, even though a franchisee

or licensee may not be controlled by virtue of such provisions in the franchise agreement
or license, affiliation could arise through other means, such as common management or
excessive restrictions on the sale or transfer of the franchise interest or license.

In order for a partnership to be controlled by socially and economically disadvantaged
individuals, any non-disadvantaged partners must not have the power, without the
specific written concurrence of the socially and economically disadvantaged partner(s), to
contractually bind the partnership or subject the partnership to contract or tort liability.
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The socially and economically disadvantaged individuals controlling a firm may use an
employee leasing company. The use of such a company does not preclude the socially

and economically disadvantaged individuals from controlling their firm if they continue to
maintain an employer-employee relationship with the leased employees. This includes being
responsible for hiring, firing, training, assigning, and otherwise controlling the On-the-Job
activities of the employees, as well as ultimate responsibility for wage and tax obligations
related to the employees.

Section 26.73: Other Rules Affecting Certification

Consideration of whether a firm performs a commercially useful function or is a regular
dealer pertains solely to counting toward DBE goals the participation of firms that have
already been certified as DBEs. OMWABE does not consider commercially useful function
issues in any way in making decisions about whether to certify a firm as a DBE. However,
OMWSBE does consider, in making certification decisions, whether a firm has exhibited a
pattern of conduct indicating its involvement in attempts to evade or subvert the intent or
requirements of the DBE program. Repeated failure to perform CUF could call into question
a firm’s certification. In such situations, OMWBE will commence a review to determine if the
firm continues to meet the DBE eligibility requirements.

OMWSBE evaluates the eligibility of a firm on the basis of present circumstances. OMWBE
does not refuse to certify a firm based solely on historical information indicating a lack of
ownership or control of the firm by socially and economically disadvantaged individuals at
some time in the past, if the firm currently meets the ownership and control standards of
this part.

OMWABE does not refuse to certify a firm solely on the basis that it is a newly formed firm,
has not completed projects or contracts at the time of its application, has not yet realized
profits from its activities, or has not demonstrated a potential for success. If the firm meets
disadvantaged, size, ownership, and control requirements of 49 CFR Part 26, the firm is
eligible for certification.

DBE firms and firms seeking DBE certification shall cooperate fully with OMWBE requests
(and DOT requests) for information relevant to the certification process. Failure or refusal to
provide such information is a ground for a denial or removal of certification.

Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even
though controlled by socially and economically disadvantaged individuals, are not eligible to
be certified as DBEs.

An eligible DBE firm must be owned by individuals who are socially and economically
disadvantaged. Except as provided below, a firm that is not owned by such individuals, but
instead is owned by another firm (even a DBE firm) cannot be an eligible DBE.

If socially and economically disadvantaged individuals own and control a firm through a
parent or holding company, established for tax, capitalization or other purposes consistent
with industry practice, and the parent or holding company in turn owns and controls

an operating subsidiary, OMWRBE may certify the subsidiary if it otherwise meets all
requirements of this subpart. In this situation, the individual owners and controllers of the
parent or holding company are deemed to control the subsidiary through the parent or
holding company.
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OMWBE will certify such a subsidiary only if there is cumulatively 51 percent ownership
of the subsidiary by socially and economically disadvantaged individuals. The following
examples illustrate how this cumulative ownership provision works:

EXAMPLE 1: Socially and economically disadvantaged individuals own 100 percent
of a holding company, which has a wholly owned subsidiary. The subsidiary may be
certified, if it meets all other requirements.

EXAMPLE 2: Disadvantaged individuals own 100 percent of the holding company,
which owns 51 percent of a subsidiary. The subsidiary may be certified, if all other
requirements are met.

EXAMPLE 3: Disadvantaged individuals own 80 percent of the holding company,
which in turn owns 70 percent of a subsidiary. In this case, the cumulative ownership
of the subsidiary by disadvantaged individuals is 56 percent (80 percent of the 70
percent). This is more than 51 percent, so the OMWABE may certify the subsidiary, if all
other requirements are met.

EXAMPLE 4: Same as Example 2 or 3, but someone other than the socially and
economically disadvantaged owners of the parent or holding company controls the
subsidiary. Even though the subsidiary is owned by disadvantaged individuals, through
the holding or parent company, the OMWABE will not certify it because it fails to meet
control requirements.

EXAMPLE 5: Disadvantaged individuals own 60 percent of the holding company,
which in turn owns 51 percent of a subsidiary. In this case, the cumulative ownership
of the subsidiary by disadvantaged individuals is about 31 percent. This is less than 51
percent, so the OMWABE will not certify the subsidiary.

EXAMPLE 6: The holding company, in addition to the subsidiary seeking certification,
owns several other companies. The combined gross receipts of the holding companies
and its subsidiaries are greater than the size standard for the subsidiary seeking
certification and/or the gross receipts cap of 49 CFR 26.65(b). Under the rules
concerning affiliation, the subsidiary fails to meet the size standard and cannot

be certified.

Recognition of a business as a separate entity for tax or corporate purposes is not
necessarily sufficient to demonstrate that a firm is an independent business, owned and
controlled by socially and economically disadvantaged individuals.

OMWSBE does not require a DBE firm to be prequalified as a condition for certification.

A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by
Indians or Native Hawaiians as individuals, may be eligible for certification. Such a firm must
meet the size standards of 49 CFR 26.35. Such a firm must be controlled by socially and
economically disadvantaged individuals, as provided in 49 CFR 26.71. In addition, to avoid
being affiliated with other businesses owned by the tribe or organization, a legally binding
mechanism (firewall) must be in place to prevent the firms from accessing the resources of
the tribe or organization’s other businesses.

OMWSBE applies the following special rules to the certification of Alaska Native
Corporations (ANCs).
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Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary
corporation, joint venture, or partnership entity of an ANC is eligible for certification as a
DBE if it meets all of the following requirements:

» The Settlement Common Stock of the underlying ANC and other stock of the ANC held
by holders of the Settlement Common Stock and by Natives and descendants of Natives
represents a majority of both the total equity of the ANC and the total voting power of
the corporation for purposes of electing directors.

» The shares of stock or other units of common ownership interest in the subsidiary, joint
venture, or partnership entity held by the ANC and by holders of its Settlement Common
Stock represent a majority of both the total equity of the entity and the total voting
power of the entity for the purpose of electing directors, the general partner, or principal
officers; and

» The subsidiary, joint venture, or partnership entity has been certified by the Small
Business Administration under the 8(a) or small disadvantaged business program. Self-
certification through the SBA does not meet this standard.

As a recipient to whom an ANC-related entity applies for certification, OMWRBE does not
use the DOT uniform application form (see Appendix F of 49 CFR Part 26). OMWABE obtains
from the firm documentation sufficient to demonstrate that entity meets the requirements.

An ANC firm is considered certified by the SBA if the certifying agency finds that the ANC
firm meets the requirements of (i) and (ii) above, and the certifying agency finds that it
satisfies any one of the following factors:

» The ANC firm provides documentation that it is a current participant in the SBA’s 8(a)
Business Development program;

» The ANC firm provides documentation that it has been certified by SBA as a SDB within
three years of the date it self-certifies as an SDB;

» The ANC firm provides documentation that it has received certification from another
Federal procuring agency that it qualifies as an SDB;

« The ANC firm provides documentation that it has submitted an application for SDB
certification to a federal procuring agency and has not received a negative determination
regarding that application;

» The certifying agency has received correspondence from the SBA, pursuant to 13

CFR 121.1001(b)(6), that the ANC firm meets the SBA’s applicable size standard for
participation in the SBA SDB program; or

» The ANC firm provides correspondence from the SBA, pursuant to 13 CFR 121.1001(b)
(7), that the ANC firm meets the SBA’s applicable size standard for participation in the
SBA SDB program.

For ANC firms that self-certify under the SBA's SDB program, OMWABE wiill advise ANC
firms to first obtain a determination from the SBA, pursuant to 13 CFR 121.1001(b)(7),
that the firm meets the applicable size standard from the SDB program before applying for
DBE certification.

ANC firms may also request that OMWBE seek a size determination from the SBA pursuant
to 13 CFR 121.1001(b)(6) as part of its DBE application.
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OMWABE must make a determination on the application within 90-days of receiving

all information necessary to make a determination. As such, in cases where the ANC
firm requests that the certifying agency obtain a size determination from the SBA,
OMWABE's 90-day period of time will not begin until it receives such determination from
the SBA.

If an ANC-related firm does not meet all the conditions of paragraph(i)(1) of this section,
then it must meet the requirements of paragraph 10 of this section in order to be certified,
on the same basis as firms owned by Indian Tribes or Native Hawaiian Organizations.

DBE Application/Reporting Changes

To apply for certification, firms should apply online at omwbe.wa.gov or contact OMWABE at
360-664-9750.

Firms seeking DBE certification are charged an application fee by OMWBE. OMWBE
received approval from FHWA (in March 2013) to charge an application fee of $25.00
and an annual update fee of $20.00. OMWBE will waive this fee should a firm provide

a statement of financial hardship. Whenever OMWABE seeks to increase/change fees
associated with DBE certification, they will submit the proposal(s) to FHWA for approval.

Each year, prior to the anniversary of a firm’s certification, OMWBE requires DBEs to submit
an affidavit affirming that there have been no changes in the firm’s circumstances affecting
its ability to meet size, disadvantaged status, ownership, or control requirements or any
material changes in the information provided in its application form, except for changes

they have notified OMWBE about. OMWABE also requests business tax returns to confirm
the firm’s size and gross receipts. OMWABE evaluates the information to confirm that firms
continue to meet the eligibility criteria for certification. If additional information is required
to make a certification determination, OMWABE will make a written request for information.

OMWABE does not request additional documentation that is unduly lengthy, burdensome, or
intrusive.

Should a firm fail to respond OMWABE wiill initiate decertification proceedings in accordance
with 49 CFR Part 26.87.

OMWSBE notifies all currently certified DBE firms of these requirements at the time the firm
is originally certified. This notification informs DBEs to submit the affidavit regarding the
firm's continued eligibility each year. OMWABE also informs the firm's owner(s) that they are
required to notify OMWBE in writing of any changes in its ownership, control, size, personal
net worth, or activities within thirty (30) days of the change(s).

Subpart E — Certification Procedures

Section 26.81: Unified Certification Procedures

WSDOT and its sub-recipients participate in the Unified Certification Program (UCP). The
Office of Minority and Women Business Enterprises (OMWBE) is the USDOT-approved
UCP for the State of Washington. OMWABE administers the UCP through an interagency
agreement with WSDOT. WSDOT ensures that OMWABE has sufficient resources and
expertise to carry out the DBE certification requirements of 49 CFR Part 26. OMWABE shall:

« Ensure that current DBE certification review staff have successfully completed all nine
of the USDOT certification training modules before they begin to review certification
applications;
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« Ensure that current DBE certification review staff have viewed USDOT’s “Recorded
Presentation of the Rule,” which describes changes to the DBE rules instituted through
the DOT final rule issued October 2, 2014 (found at www.transportation.gov/civil-
rights/disadvantaged-businessenterprise/dbe-final-rule-and-program-activities) before
they begin to review certification applications;

» Ensure that current certification review staff have completed all new, revised, or updated
training modules or materials when USDOT makes them available through its website;

» Maintain accurate training records for all certification review staff; and,

» Ensure that OMWBE staff who have not documented their completion of the mandatory
training and viewing of the “Recorded Presentation of the Rule,” shall not be permitted
to review certification applications.

OMWSBE makes all certification determinations on behalf of WSDOT. OMWBE'’s
certification decisions are binding on WSDOT and its sub-recipients. If WSDOT and/or a
USDOT operating administration have reason to believe that a certification determination
was made in error (e.g., non-compliant with the regulations), OMWABE will be requested to
revisit/investigate the firm’s eligibility.

DBE certifications are considered pre-certification, meaning that DBEs must be certified in
the appropriate NAICS (and work description) prior to the due date for bids on contracts
that the DBE seeks to perform.

OMWABE maintains an electronic Directory of Certified Firms as referenced in 26.31 above.

WSDOT remains ultimately responsible to USDOT for assuring certifications performed by
OMWBE are consistent with 49 CFR Part 26, notwithstanding OMWBE as the UCP.

OMWSBE is not required to process an application for certification from a firm having its
principal place of business outside the state if the firm is not certified by the UCP in the
state in which it maintains its principal place of business. The “home state” UCP shall share
its information and documents concerning the firm with other UCPs that are considering the
firm's application.

All certification analysts perform reviews of DBE files, with two positions currently assigned
to solely reviewing DBE files..

OMWBE ensures that the applicant attests to the accuracy and truthfulness of

the information on the application form. This shall be done either in the form of an
affidavit sworn to by the applicant before a person who is authorized by state law to
administer oaths.

Section 26.83: Procedures in Making Certification Decision

OMWSBE uses the certification criteria stated above to determine the eligibility of firms
to participate as DBEs. OMWBE makes certification decisions based on the totality of
the circumstances.

WSDOT ensures that only firms certified as eligible DBEs under this section participate
as DBEs in WSDOT's DBE program.

OMWSBE takes all the following steps in determining whether a DBE firm meets the
standards of subpart D of this part.
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OMWBE performs on-site visits to the principal place of business of all DBE firms. OMWBE
interviews the principal officers of the firm and reviews their resumes and/or work histories.
OMWBE will also perform an on-site visit to job sites if there are such sites on which the
firm is working at the time of the eligibility investigation in WSDOT’s jurisdiction or local
area, and such a visit is feasible. OMWBE may rely upon the site visit report of any other
recipient with respect to a firm applying for certification. In such instances where OMWBE
will be required to perform an on-site in an applicant’s residence, OMWBE may verify

the applicant’s residency by driving past and/or reviewing ownership or lease documents.
OMWBE will also coordinate a review of the applicant’s home office via Skype or other
similar technology and complete the interview with the principal officers of the firm at a
public location.

OMWSBE will perform follow up onsite interviews for certified DBEs as specified in the
OMWABE and WSDOT interagency agreement.

OMWSBE does the following:

» Analyze documentation related to the legal structure, ownership, and control of the
applicant firm;

« Analyze the bonding and financial capacity of the firm;

» Determine the work history of the firm, including contracts it has received and work it
has completed;

» Obtain a statement from the firm of the type of work it prefers to perform as part of the
DBE program and its preferred locations for performing the work, if any;

« Obtain or compile a list of the equipment owned by or available to the firm and the
licenses the firm and its key personnel possess to perform the work it seeks to do as part
of the DBE program;

» Obtain completed Federal income tax returns (or requests for extensions) filed by the
firm, its affiliates, and the socially and economically disadvantaged owners for the last 3
years;

« Require potential DBEs to complete and submit an appropriate application form. The
OMWBE will use the application form provided in Appendix F of 49 CFR Part 26 without
change or revision. OMWBE may provide in its DBE program, with the approval of the
concerned operating administration, supplementing the form by requesting additional
information not inconsistent with this part;

« OMWSBE ensures that the applicant attests to the accuracy and truthfulness of the
information on the application form. This shall be in the form of an affidavit sworn to by
the applicant before a person who is authorized by state law to administer oaths.

« OMWSBE reviews all information on the form prior to making a decision about the
eligibility of the firm. When another recipient, in connection with its consideration of
the eligibility of a firm, makes a written request for certification information OMWBE
has obtained about that firm (e.g., including application materials or the report of a site
visit, if OMWBE has made one to the firm), OMWBE promptly makes the information
available to the other recipient.

OMWBE safeguards from disclosure to unauthorized persons information gathered as
part of the certification process that may reasonably be regarded as proprietary or other
confidential business information, consistent with applicable Federal, state, and local law.
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Once OMWSBE has certified a DBE, it shall remain certified until and unless OMWABE has
removed its certification, in whole or in part, through the procedures of 49 CFR Part 26.87,
except as provided in 49 CFR Part 26.88.

OMWBE does not require DBEs to reapply for certification or undergo a recertification
process. OMWBE may conduct a certification review of a certified DBE firm, including

a new on-site review, if appropriate, in light of changed circumstances (e.g., of the kind
requiring notice or relating to suspension of certification under 49 CFR Part 26.88), a
complaint, or other information concerning the firm'’s eligibility. If information comes to
OMWSBE that leads OMWABE to question the firm'’s eligibility, OMWBE may conduct an on-
site review on an unannounced basis, at the firm’s offices and job sites.

All DBEs must inform OMWBE in writing of any change in circumstances affecting the DBEs
ability to meet size, disadvantaged status, ownership, or control requirements of this part

or any material change in the information provided to OMWABE's application form. Changes
in management responsibility among members of a limited liability company are covered by
this requirement. The DBE must attach supporting documentation describing in detail the
nature of such changes.

The notice must take the form of an affidavit sworn to by the owners of the firm before

a person who is authorized by state law to administer oaths or of an unsworn declaration
executed under penalty of perjury of the laws of the United States. The DBE must provide
the written notification within 30 days of the occurrence of the change. If the DBE fails

to make timely notification of such a change, the DBE will be deemed to have failed to
cooperate under 49 CFR 26.109(c).

A DBE must provide to OMWBE, every year on the anniversary of the date of the DBEs
certification, an affidavit sworn to by the firm’'s owners before a person who is authorized by
state law to administer oaths or an unsworn declaration executed under penalty of perjury
of the laws of the United States.

This affidavit must affirm that there have been no changes in the firm's circumstances
affecting its ability to meet size, disadvantaged status, ownership, or control requirements of
this part or any material changes in the information provided in its application form, except
for changes about which the DBE has notified the OMWBE above.

The affidavit shall specifically affirm that the DBE firm continues to meet SBA business

size criteria and the overall gross receipts cap of this Part, documenting this affirmation
with supporting documentation of the DBE firm'’s size and gross receipts (e.g. submission of
Federal tax returns). If the DBE fails to provide this affidavit in a timely manner, the DBE will
be deemed to have failed to cooperate under 49 CFR Part 26.109(c).

OMWSBE has 90 days, upon receipt of a complete application, to reach a final determination
regarding certification of a DBE. The 90 day timeline begins once OMWABE has received

the application fee. If OMWABE cannot reach a final determination within the 90 days,
OMWBE may extend the review process once for 60 days. OMWABE provides the applicant
firm written notice explaining the reasons for the extension. If OMWBE fails to make a
determination, within 90 days of receipt of a complete application, the application is deemed
a constructive denial of the applicant firm, on the basis of which the firm may appeal to
USDOT under 49 CFR Part 26.89.
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OMWBE advises each applicant within 30 days from the receipt of the fee for the
application whether the application is complete and suitable for evaluation and, if not, what
additional information or action is required.

Except as otherwise provided, if an applicant for DBE certification withdraws its application
before OMWABE has issued a decision on the application, the applicant can resubmit the
application at any time.

OMWSBE does not apply the waiting period provided under 49 CFR 26.86(c) before allowing
the applicant to resubmit its application. However, OMWBE does place the reapplication at
the “end of the line” behind other applications that have been made since the firm’s previous
application was withdrawn. OMWBE may also apply the waiting period provided under 49
CFR 26.86(c) to a firm that has established a pattern of frequently withdrawing applications
before it makes a decision.

Section 26.85: Interstate Certification

This section applies with respect to any firm that is currently certified in a home state
outside Washington.

When a firm currently certified in its home state applies to OMWABE for DBE certification,
OMWSBE may, at its discretion, accept the home state’s certification and certify the firm,
without further procedures.

To obtain certification in this manner, the firm must provide to OMWABE a copy of its
certification notice from the home state.

Before certifying the firm, OMWBE must confirm that the firm has a current valid
certification from the home state. OMWABE can do so by reviewing home state’s electronic
directory or obtaining written confirmation from the home state.

In any situation in which OMWABE chooses not to accept the home state’s certification
of a firm as provided in paragraph (2) of this section, the applicant firm must provide the
information in paragraphs (3)(a) through (d) of this section to OMWABE.

e The applicant must provide to OMWBE a complete copy of the application form, all
supporting documents, and any other information it has submitted to the home state or
any other state related to the firm'’s certification. This includes affidavits of no change
(see 49 CFR 26.83(j)) and any notices of changes (see 49 CFR 26.83(i)) that it has
submitted to the home state, as well as any correspondence it has had with the home
state’s UCP or any other recipient concerning its application or status as a DBE firm.

» The applicant must also provide to OMWABE any notices or correspondence from states
other than the home state relating to its status as an applicant or certified DBE in those
states. For example, if the firm has been denied certification or decertified in State C, or
subject to a decertification action there, it must inform OMWABE of this fact and provide
all documentation concerning this action to OMWABE.

If the applicant has filed a certification appeal with DOT (see 49 CFR 26.89), it must inform
OMWSBE of the fact and provide its letter of appeal and DOT’s response to OMWABE.

The applicant must submit an affidavit sworn to by the firm’s owners before a person who
is authorized by state law to administer oaths or an unsworn declaration executed under
penalty of perjury of the laws of the United States.
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This affidavit must affirm that it has submitted all the information required by 49 CFR
26.85(c) and the information is complete and, in the case of the information required by 49
CFR 26.85(c)(1), is an identical copy of the information submitted to the home state.

If the on-site report from the home state supporting a firm’s certification in the home
state is more than three years old, as of the date of its application to OMWBE, OMWBE
may require that the affidavit also affirm that the facts in the on-site report remain true
and correct.

When it receives from an applicant firm all the information required by paragraph (3) of this
section, OMWABE must take the following actions:

« Within seven days contact the home state and request a copy of the site visit review
report for the firm [see 49 CFR 26.83(c)(1)], any updates to the site visit review, and any
evaluation of the firm based on the site visit.

* As the home state, OMWBE must transmit this information to a requesting state within
seven days of receiving the request. A pattern by a state of not making such requests
in a timely manner or by not complying with such requests in a timely manner is
noncompliance.

OMWBE will determine whether there is good cause to believe that the home state’s
certification of the firm is erroneous or should not apply in Washington. Reasons for making
such a determination may include the following:

« Evidence that the home state’s certification was obtained by fraud;

» New information, not available to the home state at the time of its certification, showing
that the firm does not meet all eligibility criteria;

« The home state’s certification was factually erroneous or was inconsistent with the
requirements of this part;

» Washington state law requires a result different from the law of the home state; and

« The information provided by the applicant firm did not meet the requirements of
paragraph (3) of this section.

Unless OMWABE determines that there is good cause to believe that the home state’s
certification is erroneous or should not apply in Washington, OMWBE will, no later than 60
days from the date on which it receives from the applicant firm all the information required
by paragraph (3) of this section, send to the applicant firm a notice that it is certified and
place the firm on its directory of certified firms.

If OMWABE determines that there is good cause to believe that the home state’s certification
is erroneous or should not apply in Washington, OMWABE wiill, no later than 60 days

from the date on which it receives from the applicant firm all the information required by
paragraph (3) of this section, send to the applicant firm a notice stating the reasons for its
determination.

This notice will state with particularity the specific reasons why OMWABE believes that the
firm does not meet the requirements of this part for DBE eligibility and must offer the firm
an opportunity to respond to OMWBE with respect to these reasons.

The firm may elect to respond in writing, to request an in-person meeting with OMWABE's
decision maker to discuss OMWABE’s objections to the firm’s eligibility, or both. If the firm
requests a meeting, OMWBE will schedule the meeting to take place within 30 days of
receiving the firm's request.
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The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets
the requirements of this part with respect to the particularized issues raised by OMWBE's
notice. The firm is not otherwise responsible for further demonstrating its eligibility

to OMWBE.

The decision maker for OMWABE is an individual who is thoroughly familiar with the
provisions of this part concerning certification.

OMWSBE issues a written decision within 30 days of the receipt of the written response
from the firm or the meeting with the decision maker, whichever is later.

The firm’s application for certification is stayed pending the outcome of this process.

A decision under this paragraph may be appealed to the Departmental Office of Civil Rights
under 49 CFR Part 26.89.

If OMWBE does not receive from the home state a copy of the site visit review report by

a date 14 days after it has made a timely request for it, OMWBE may hold action required
by paragraphs (4)(b) through (d) of this section in abeyance pending receipt of the site visit
review report. In this event, OMWABE will, no later than 30 days from the date on which it
received from an applicant firm all the information required by paragraph (3) of this section,
notify the firm in writing of the delay in the process and the reason for it.

When OMWABE denies a firm's application, rejects the application of a firm certified in State
A or any other State in which the firm is certified, through the procedures of paragraph (4)
(d) of this section, or decertifies a firm, in whole or in part, the OMWABE will make an entry in
the Department of Transportation Office of Civil Rights’ (DOCR’s) Ineligibility Determination
Online Database. OMWBE will enter the following information:

» The name of the firm;

o The name(s) of the firm’s owner(s);

» The type and date of the action; and
» The reason for the action.

OMWBE checks the DOCR website before certifying any firm and for each firm when
processing annual updates.

For any such firm that is on the list, OMWABE will promptly request a copy of the listed
decision from the UCP that made it.

As the UCP receiving such a request, OMWABE will provide a copy of the decision to the
requesting UCP within 7 days of receiving the request.

As the UCP receiving the decision, OMWBE will then consider the information in the
decision in determining what, if any, action to take with respect to the certified DBE firm
or applicant.
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Section 26.86: Denials of Initial Requests for Certification

When OMWBE denies a request by a firm, which is not currently certified with OMWBE,
to be certified as a DBE, OMWBE will provide the firm a written explanation of the reasons
for the denial, specifically referencing the evidence in the record that supports each reason
for the denial. All documents and other information on which the denial is based, will be
made available to the applicant, on request.

When OMWSBE denies a firm's application, the firm may not reapply until 12 months have
passed from OMWABE's action. The time period for reapplication begins to run on the date
the explanation required is received by the firm. An applicant’s appeal of OMWBE's decision
to the Department pursuant to 49 CFR Part 26.89 does not extend this period.

When OMWBE denies DBE certification to a firm certified by the SBA, it will notify the SBA
in writing. The notification will include the reason for denial.

When OMWBE makes an administratively final denial of certification concerning a firm, the
firm may appeal the denial to the USDOT under 49 CFR 26.89.

Section 26.87: Removing a DBEs Eligibility

In the event OMWABE proposes to remove a DBEs certification, OMWRBE wiill follow
procedures consistent with 49 CFR 26.87.

To ensure separation of functions in a decertification proceeding, OMWRBE has an
interagency agreement with the Office of Administrative Hearings (OAH) to serve as hearing
officer and decision maker in decertification proceedings. Per the interagency agreement
with OAH, the Administrative Law Judge has 10 days from the date of the hearing to issue

a decision. The assigned OAH Administrative Law Judge is knowledgeable of the DBE
Program and eligibility standards, and is not involved in initial eligibility determinations or
any decision to initiate a decertification proceeding.

One of the training elements provided to OAH Administrative Law Judges specific to DBE
program requirements is the online training provided by the National Highway Institute for
FHWA for DBE/ACDBE Certification Training.

Ineligibility complaints:

Any person may file a written complaint with OMWBE alleging that a currently certified

firm is ineligible and specifying the alleged reasons why the firm is ineligible. OMWABE is not
required to accept a general allegation that a firm is ineligible or an anonymous complaint.
The complaint may include any information or arguments supporting the complainant’s
assertion that the firm is ineligible and should not continue to be certified. Confidentiality of
complainants’ identities must be protected as provided in 49 CFR Part 26.109(b).

OMWSBE will review records concerning the firm, any material provided by the firm and the
complainant, and other available information. OMWBE may request additional information
from the firm or conduct any other investigation that OMWBE deems necessary.

If OMWABE determines, based on this review, that there is reasonable cause to believe that
the firm is ineligible, OMWBE wiill provide written notice to the firm that OMWABE proposes
to find the firm ineligible, setting forth the reasons for the proposed determination. If
OMWSBE determines that such reasonable cause does not exist, OMWBE will notify

the complainant and the firm in writing of this determination and the reasons for it. All
statements of reasons for findings on the issue of reasonable cause must specifically
reference the evidence in the record on which each reason is based.
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Recipient-initiated proceedings:

If, based on notification by the firm of a change in its circumstances or other information
that comes to OMWBE'’s attention, OMWBE determines that there is reasonable cause to
believe that a currently certified firm is ineligible, OMWABE will provide written notice to
the firm that OMWABE proposes to find the firm ineligible, setting forth the reasons for the
proposed determination. The statement of reasons for the finding of reasonable cause must
specifically reference the evidence in the record on which each reason is based.

DOT directive to initiate proceeding:

If the concerned operating administration (FHWA, FTA, FAA) determines that information in
OMWSBE'’s certification records, or other information available to the concerned operating
administration, provides reasonable cause to believe that a firm OMWABE certified does not
meet the eligibility criteria of this part, the concerned operating administration may direct
OMWABE to initiate a proceeding to remove the firm’s certification.

The concerned operating administration must provide OMWABE and the firm a notice
setting forth the reasons for the directive, including any relevant documentation or
other information.

OMWSBE will immediately commence and prosecute a proceeding.
Hearing:

When OMWSBE notifies a firm that there is reasonable cause to remove its eligibility,
OMWSBE will give the firm an opportunity for an informal hearing, at which time the firm
may respond to the reasons for the proposal to remove its eligibility in person and provide
information and arguments concerning why it should remain certified.

In such a proceeding, OMWABE bears the burden of proving, by a preponderance of the
evidence, that the firm does not meet the certification standards of this part.

OMWBE will maintain a complete record of the hearing, by any means acceptable under
state law for the retention of a verbatim record of an administrative hearing. If there is an
appeal to DOT under 49 CFR 26.89, the OMWABE will provide a transcript of the hearing
to DOT and, on request, to the firm. OMWABE will retain the original record of the hearing.
OMWSBE may charge the firm only for the cost of copying the record.

The firm may elect to present information and arguments in writing, without going to a
hearing. In such a situation, OMWBE bears the same burden of proving, by a preponderance
of the evidence, that the firm does not meet the certification standards, as OMWBE would
during a hearing.

Separation of functions:

OMWSABE will ensure that the decision in a proceeding to remove a firm’s eligibility is
made by an office and personnel that did not take part in actions leading to or seeking to
implement the proposal to remove the firm’s eligibility and are not subject, with respect
to the matter, to direction from the office or personnel who did take part in these actions.
Currently, OMWABE has an agreement with the Washington State Office of Administration
Hearings to preside over eligibility hearings.
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Grounds for Decision:

OMWABE may base a decision to remove a firm’s eligibility only on one of the
following grounds:

a. Changes in the firm’s circumstances since the certification of the firm by the recipient
that renders the firm unable to meet the eligibility standards of this part;

b. Information or evidence not available to OMWABE at the time the firm was certified;
Information relevant to eligibility that was concealed or misrepresented by the firm;

A change in the certification standards or requirements of the Department since
OMWBE certified the firm; or

e. OMWBE's decision to certify the firm was clearly erroneous;
The firm has failed to cooperate with OMWBE (see 49 CFR Part 26.109(c)).

g. The firm has exhibited a pattern of conduct indicating its involvement in attempts to
subvert the intent or requirements of the DBE program (see 49 CFR Part 26.73(a) (2));
or

h. The firm has been suspended or debarred for conduct related to the DBE program.
The notice required above must include a copy of the suspension or debarment
action. A decision to remove a firm for this reason shall not be subject to the hearing
procedures above.

Notice of decision:

Following OMWABE's decision, OMWBE will provide the firm written notice of the decision
and the reasons for it, including specific references to the evidence in the record that
supports each reason for the decision.

The notice will inform the firm of the consequences of the OMWABE’s decision and of the
availability of an appeal to the Department of Transportation under 49 CFR 26.89.

OMWBE will send copies of the notice to the complainant in an ineligibility complaint

or the concerned operating administration that had directed the OMWABE to initiate the
proceeding, provided that, when sending such a notice to a complainant other than a

DOT operating administration, you must not include information reasonably construed as
confidential business information without the written consent of the firm that submitted the
information.

Status of firm during proceeding:

A firm remains an eligible DBE during the pendency of OMWABE's proceeding to remove
its eligibility unless the firm has had its certification suspended in accordance with

49 CFR 26.88.
The firm does not become ineligible until a final determination under 49 CFR 26.87 has
been issued.
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Effects of removal of eligibility:
When a firm’s eligibility is removed, WSDOT/subrecipient will take the following action:

a. When a Prime Contractor/Prime Consultant has made a commitment to use the
ineligible firm, or WSDOT/subrecipient has made a commitment to use a DBE Prime
Contractor/Prime Consultant, but a subcontract or contract has not been executed
before OMWABE issues the decertification decision notice, the ineligible firm does not
count toward the contract goal nor WSDOT'’s overall goal. WSDOT will direct the Prime
Contractor/Prime Consultant to meet the contract goal with an eligible DBE firm or
demonstrate to WSDOT that it has made a good faith effort to do so;

b. If a Prime Contractor/Prime Consultant has executed a subcontract with the firm
before OMWABE has notified the firm of its ineligibility, the Prime Contractor/
Prime Consultant may continue to use the firm on the contract and may continue to
receive credit toward its DBE goal for the firm's work. In this case, or in a case where
WSDOT subrecipient has let a prime contract to a DBE that was later ruled ineligible,
the portion of the ineligible firm’s performance of the contract remaining after the
OMWABE issued the notice of its ineligibility shall not count toward WSDOT's overall
goal, but may count toward the contract goal.

Exception:
» If the DBEs ineligibility is caused solely by its having exceeded the size standard during
the performance of the contract, WSDOT/subrecipient may continue to count its
participation on that contract toward overall and contract goals.

Availability of appeal:

« When OMWABE makes an administratively final removal of a firm’s eligibility, the firm
may appeal the removal to the U. S. Department of Transportation (USDOT), per
49 CFR 26.89.

Section 26.88: Summary Suspension of Certification

OMWBE will immediately suspend a DBEs certification without adhering to the
requirements in 49 CFR Part 26.87(d) of this part when an individual owner whose
ownership and control of the firm are necessary to the firm’s certification dies or is
incarcerated.

OMWABE may immediately suspend a DBEs certification without adhering to the
requirements in 49 CFR Part 26.87(d) when there is adequate evidence to believe that there
has been a material change in circumstances that may affect the eligibility of the DBE firm to
remain certified, or when the DBE fails to notify OMWABE in writing of any material change
in circumstances as required by 49 CFR Part 26.83(i) of this part or fails to timely file an
affidavit of no change under Part 26.83(j).

In determining the adequacy of the evidence to issue a suspension under paragraph (b)(1) of
this section, OMWBE shall consider all relevant factors, including how much information is
available, the credibility of the information and allegations given the circumstances, whether
or not important allegations are corroborated, and what inferences can reasonably be drawn
as a result.

The concerned operating administration may direct OWMBE to take action pursuant to if it
determines that information available to it is sufficient to warrant immediate suspension.
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When a firm is suspended, OMWBE shall immediately notify the DBE of the suspension
by certified mail, return receipt requested, to the last known address of the owner(s) of
the DBE.

Suspension is a temporary status of ineligibility pending an expedited show cause hearing/
proceeding under 49 CRF Part 26.87 of this part to determine whether the DBE is eligible
to participate in the program and consequently should be removed. The suspension takes
effect when the DBE receives, or is deemed to have received, the Notice of Suspension.

Following receipt of the Notice of Suspension, if the DBE believes it is no longer

eligible, it may voluntarily withdraw from the program, in which case no further action is
required. If the DBE believes that its eligibility should be reinstated, it must provide to
OMWSBE information demonstrating that the firm is eligible notwithstanding its changed
circumstances. Within 30 days of receiving this information, OMWBE must either lift the
suspension and reinstate the firm’s certification or commence a decertification action under
Part 26.87 of this part. If OMWBE commences a decertification proceeding, the suspension
remains in effect during the proceeding.

The decision to immediately suspend a DBE under paragraph (a) or (b) of this section is not
appealable to the US Department of Transportation. The failure of OMWABE to either lift the
suspension and reinstate the firm or commence a decertification proceeding, is appealable
to the U.S. Department of Transportation under 49 CFR Part 26.89 of this part, as a
constructive decertification.

Section 26.89: Appealing Certification Decisions to the USDOT

Any firm that is denied certification or whose eligibility is removed may appeal OMWABE's
decision in a certification matter to DOT. Such appeals may be sent to:

U. S. Department of Transportation
Office of Civil Rights

1200 New Jersey Avenue SE4
Washington, DC 20590-0001

Pending USDOT'’s decision in the matter, OMWABE’s decision remains in effect. USDOT does
not stay the effect of OMWABE’s decision while it is considering an appeal.

To file an appeal, the firm must send a letter to USDOT within 90 days of the date of
OMWBE's final decision, including information and setting forth a full and specific
statement as to why the decision is erroneous, what significant fact that OMWABE failed
to consider, or what provisions the recipient did not properly apply. USDOT may accept an
appeal filed later than 90 days after the date of the decision if the Department determines
that there was good cause for the late filing of the appeal or in the interest of justice.

When it receives an appeal, USDOT requests a copy of the recipient’s complete
administrative record in the matter. If OMWBE is the recipient, OMWABE will provide the
administrative record, including a hearing transcript, within 20 days of the Department’s
request. USDOT may extend this time period on the basis of a recipient’s showing of good
cause. To facilitate the Department’s review of a recipient’s decision, OMWBE will ensure
that such administrative records are well organized, indexed, and paginated. Records that do
not comport with these requirements are not acceptable and will be returned to OMWBE
to be corrected immediately. If an appeal is brought concerning one recipient’s certification
decision concerning a firm, and that recipient relied on the decision and/or administrative
record of another recipient, this requirement applies to both recipients involved.
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USDOT makes its decision based solely on the entire administrative record. The Department
does not make a de novo review of the matter and does not conduct a hearing. USDOT may
supplement the administrative record by adding relevant information made available by the
USDOT Office of Inspector General; Federal, state, or local law enforcement authorities;
officials of a USDOT Operating Administration or other appropriate USDOT office; a
recipient; or a firm or other private party.

As a recipient, when OMWBE provides supplementary information to USDOT, OMWBE
shall also make this information available to the firm and any third-party complainant
involved, consistent with Federal or applicable state laws concerning freedom of information
and privacy. USDOT makes available, on request by the firm and any third-party complainant
involved, any supplementary information it receives from any source.

USDOT affirms OMWABE decision unless it determines, based on the entire administrative
record, that OMWBE'’s decision is unsupported by substantial evidence or inconsistent with
the substantive or procedural provisions of this part concerning certification.

If USDOT determines, after reviewing the entire administrative record, that OMWBE's
decision was unsupported by substantial evidence or inconsistent with the substantive
or procedural provisions of this part concerning certification, the Department reverses
OMWABE'’s decision and directs OMWABE to certify the firm or remove its eligibility,

as appropriate. OMWBE will take the action directed by the Department’s decision
immediately upon receiving written notice of it.

USDOT is not required to reverse OMWABE's decision if the Department determines that a
procedural error did not result in fundamental unfairness to the appellant or substantially
prejudice the opportunity of the appellant to present its case.

If it appears that the record is incomplete or unclear with respect to matters likely to have a
significant impact on the outcome of the case, USDOT may remand the record to OMWBE
with instructions seeking clarification or augmentation of the record before making a
finding. USDOT may also remand a case to OMWBE for further proceedings consistent with
Department instructions concerning the proper application of the provisions of this part.

USDOT does not uphold OMWBE's decision based on grounds not specified in OMWBE’s
decision.

USDOT'’s decision is based on the status and circumstances of the firm as of the date of the
decision being appealed.

USDOQOT provides written notice of its decision to OMWABE, the firm, and the complainant
in an ineligibility complaint. A copy of the notice is also sent to any other recipient whose
administrative record or decision has been involved in the proceeding (see paragraph (d) of
this section). USDOT will also notify the SBA in writing when USDOT takes an action on an
appeal that results in or confirms a loss of eligibility to any SBA-certified firm. The notice
includes the reasons for USDOT’s decision, including specific references to the evidence in
the record that supports each reason for the decision.

It is USDOT's policy is to make its decision within 180 days of receiving the complete
administrative record. If the Department does not make its decision within this period, the
Department provides written notice to concerned parties, including a statement of the
reason for the delay and a date by which the appeal decision will be made.

All decisions under this section are administratively final and are not subject to petitions for
reconsideration.
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Section 26.91: Effect of USDOT Certification Appeal Decisions

If OMWBE is the recipient from whose action an appeal under 49 CFR Part 26.89 is taken,
the decision is binding. It is not binding on other recipients.

If OMWBE is a recipient to which a USDOT determination under 49 CFR Part 26.89 is
applicable, OMWABE will take the following action:

« If USDOT determines that OMWABE erroneously certified a firm, OMWBE must remove
the firm’s eligibility upon receipt of the determination without further proceedings on
OMWSBE'’s part. This is effective on the date of OMWABE'’s receipt of the Department’s
determination, the consequences of a removal of eligibility set forth in 49 CFR Part
26.87(i) take effect;

« If USDOT determines that OMWABE erroneously failed to find reasonable cause to
remove the firm’s eligibility, OMWBE must expeditiously commence a proceeding to
determine whether the firm'’s eligibility should be removed, as provided in 49 CFR 26.87,

« If USDOT determines that OMWABE erroneously declined to certify or remove the
eligibility of the firm, OMWBE must certify the firm, effective on the date of OMWBE's
receipt of the written notice of the Department’s determination;

« If USDOT determines that OMWABE erroneously determined that the presumption of
social and economic disadvantage either should or should not be deemed rebutted,
OMWBE must take appropriate corrective action as determined by the Department; and

« If USDOT affirms OMWBE's determination, no further action is necessary.

Where USDOT has upheld OMWABE's denial of certification to or removal of eligibility from
a firm, or recommended the removal of a firm’s eligibility, other recipients with whom the
firm is certified may commence a proceeding to remove the firm'’s eligibility under 49 CFR
26.87. Such recipients must not remove the firm’s eligibility absent such a proceeding.
Where USDOT has recommended reversal of OMWABE'’s denial of certification to or removal
of eligibility from a firm, other recipients must take the USDQOT action into account in any
certification action involving the firm. However, other recipients are not required to certify
the firm based on the USDOT decision.
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Section 26.109: Information Confidentiality Cooperation Retaliation

WSDOT will ensure compliance to this section in accordance with following both Federal
and State statutes as they relate to availability of records and confidentiality of information
related to complaints.

WSDOT will ensure that all participants in the USDOT’s DBE Program (including, but

not limited to, recipients, DBE firms and applicants for DBE certification, complainants

and appellants, and contractors using DBE firms to meet contract goals) are required to
cooperate fully and promptly with USDOT and recipient compliance reviews, certification
reviews, investigations, and other requests for information. Failure to do so shall be a ground
for appropriate action against the party involved (e.g., with respect to recipients, a finding

of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility
and/or suspension and debarment; with respect to a complainant or appellant, dismissal of
the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals,
findings of non-responsibility for future contracts and/or suspension and debarment).

WSDOT will ensure that its work environments are free from intimidation, threats, coercion,
and/or discriminatory action against any individual or firm for the purpose of interfering
with any right or privilege secured by this part or because the individual or firm has made a
complaint, testified, assisted, or participated in any manner in an investigation, proceeding,
or hearing under this part. If one violates this prohibition, one is not in noncompliance with
this part.

Questions or Concerns

Questions or concerns regarding the DBE Program Participation Plan should be sent to:

Director, Office of Equal Opportunity
Washington State Department of Transportation
P.O. Box 47314

Olympia, Washington 98504-7314
360-705-7090
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Appendix 1 DBE Program Bidding & Related
Documents

A

Washington State . .
'7 Department of T tati Disadvantaged Business
’ cepariment of Transportation Enterprise Utilization Certification

To be eligible for Award of this Contract the Bidder shall fill out and submit, as a supplement to its sealed Bid Proposal,
a Disadvantaged Business Enterprise (DBE) Utilization Certification. The Contracting Agency shall consider as non-
responsive and shall reject any Bid Proposal that does not contain a DBE Utilization Certification which properly
demonstrates that the Bidder will meet the DBE participation requirements in one of the manners provided for in the
proposed Contract. Refer to the instructions on Page 2 when filling out this form or the Bid may be rejected. An
example form has been provided on Page 3. The successful Bidder’s DBE Utilization Certification shall be deemed a
part of the resulting Contract.

Box 1: certifies that the DBE firms listed below have been contacted
regarding participation on this project. If this Bidder is successful on this project and is awarded the Contract, it shall
assure that subcontracts or supply agreements are executed with named DBEs. (If necessary, use additional sheets.)

Box 2:
Column 1 Column 2 Column 3 Column 4 Column 5
Name of DBE Project Role Description of Work Dollar Amount Dollar Amount
(See instructions) (See instructions) (See instructions) Subcontracted to be Applied
to DBE Towards Goal
(See instructions) (See instructions)
Disadvantaged Business Enterprise Total DBE Commitment Dollar Amount
Condition of Award Contract Goal Box 3 Box 4

5[ ] By checking Box 5 the Bidder is stating that their attempts to solicit sufficient DBE participation to meet
the COA Contract goal has been unsuccessful and good faith effort will be submitted in accordance with
Section 1-02.9 of the Contract

DOT Form 272-056 C
Revised 03/2018
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Instructions for Disadvantaged Business
Enterprise Utilization Certification Form
Box 1: Name of Bidder (Proposal holder) submitting Bid.
Box 2: Name of the Project.

Column 1: Name of the Disadvantaged Business Enterprise (DBE). DBE firms can be found using the Diversity
Management and Compliance System web page: https://wsdot.diversitycompliance.com. Repeat the name of
the DBE for each Project Role that will be performed.

Column 2: The Project Role that the DBE will be performing as follows;

. Prime Contractor
. Subcontractor
. Subcontractor (Force Account)
*  Work sublet as Force Account must be listed separately.
. Manufacturer
. Regular Dealer
*  Work sublet to a Regular Dealer must be listed separately.

» Regular Dealer status must be approved prior to Bid submittal by the Office of Equal Opportunity,
Washington State Department of Transportation, on each Contract.

. Broker
*  Work sublet to a Broker must be listed separately.

List each project role to be performed by a single DBE individually on a separate row. The role is used to
determine what portion of the amount to be subcontracted (Column 4) may be applied toward meeting the goal
(column 5).

Column 3: Provide a description of work to be performed by the DBE. The work to be performed must be consistent with
the Certified Business Description of the DBE provided at the Diversity Management and Compliance System
web page https://wsdot.diversitycompliance.com

. A Bidder subletting a portion of a bid item shall state “Partial” and describe the Work that is included.
» For example; “Electrical (Partial) — Trenching”.
. “Mobilization” will not be accepted as a description of Work.

Column 4: List the total amount to be subcontracted to each DBE for each Project Role they are performing.

Column 5: This is the dollar amount for each line listed in the certification that the prime intends to apply towards meeting
the COA Contract goal. It may be that only a portion of the amount subcontracted to a DBE in Column 4 is
eligible to be credited toward meeting the goal See Note 1, Note 2, Note 3. The Contracting Agency will utilize
the sum of this column (Box 4) to determine whether or not the bidder has met the goal. In the event of an
arithmetic error in summing column 5 or an error in making appropriate reductions in the amounts in column
four, See Note 1, Note 2, Note 3, then the mathematics will be corrected and the total (Box 4) will be revised
accordingly.

Note 1: For Work sublet as Force Account the bidder may only claim 50% of the amount subcontracted (Column 4)
towards meeting the goal (Column 5). This information will be used to demonstrate that the DBE contract goal
is met at the time that the bidder submits their bid. For example; amount sublet as force account = $100,000
(Column 4) equates to ($100,000 X 50%) = $50,000 (Column 5) to be applied towards the goal.

Note 2: For Work sublet to a Regular Dealer the bidder may only claim 60% of the cost of the materials or supplies
(Column 4) towards meeting the goal (Column 5). For example; Material cost = $100,000 (Column 4) equates
to ($100,000 X 60%) = $60,000 (Column 5) to be applied towards the goal

Note 3: For Work sublet to a Broker the bidder may only claim the fees paid to a Broker towards meeting the
goal (Column 4). For example; amount sublet to a broker = $100,000 (Column 4) equates to ($100,000 X
reasonable fee %) = $ (Column 5) to be applied towards the goal.

Box 3: Box 3 is the COA Contract goal which is the minimum required DBE participation. The goal stated in the
Contract will be in terms of a dollar amount or a percentage in the Contract. When expressed as a percentage
you must multiply the percentage times the sum total of all bid items as submitted in the Bidder’s Proposal to
determine the dollar goal and write it in Box 3. In the event of an error in this box, the Contracting Agency will
revise the amount accordingly.

Box 4: Box 4 is the sum of the values in column 5. This value must equal or exceed the COA Contract goal
amount written in Box 3 or;

Box 5: Check Box 5 if insufficient DBE Participation has been achieved and a good faith effort is required. Refer to the
subsection titled, Selection of Successful Bidder/Good Faith Efforts (GFE) in the Contract.

See the Disadvantaged Business Enterprise Participation specification in the Contract for more
information.

DOT Form 272-056
Revised 10/2019
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Washington
Department of Transportation

State

Disadvantaged Business

Enterprise Utilization Certification

To be eligible for Award of this Contract the Bidder shall fill out and submit, as a supplement to its sealed Bid Proposal,
a Disadvantaged Business Enterprise (DBE) Utilization Certification. The Contracting Agency shall consider as non-
responsive and shall reject any Bid Proposal that does not contain a DBE Utilization Certification which properly
demonstrates that the Bidder will meet the DBE participation requirements in one of the manners provided for in the
proposed Contract. Refer to the instructions on Page 2 when filling out this form or the Bid may be rejected. An
example form has been provided on Page 3. The successful Bidder’s DBE Utilization Certification shall be deemed a
part of the resulting Contract.

Box 1: A Plus Construction Company

certifies that the DBE firms listed below have been contacted

regarding participation on this project. If this Bidder is successful on this project and is awarded the Contract, it shall
assure that subcontracts or supply agreements are executed with named DBEs. (If necessary, use additional sheets.)

Box 2: US 395, Spokane City Limits to Stevens County Line - Paving and Safety

Column 1

Name of DBE

Column 2

Project Role

Column 3

Description of Work

Column 4

Dollar Amount

Column 5

Dollar Amount

Co.

(See instructions) (See instructions) (See instructions) Subcontracted to be Applied
to DBE Towards Goal
(See instructions) (See instructions)
A Plus Construction Prime Asphalt and concrete paving, asphalt milling, preleveling N/A 900.000
Company and pavement repair ’
In the Line Services, Inc. | Subcontractor (Force Crack sealing 20.000 10.000
Account) ’ ’
In the Line Services, Inc. | Subcontractor Guideposts, joint seal, pavement markers, temporary 200.000 200.000
signage, construction sign installation ’ ’
The Regular Dealer Rental and sales of highway construction and related 100.000 60.000
Everything Guys, LLC equipment and materials ’ ’
Optimus Prime Trucking, | Subcontractor Dump Trucking 50.000 50.000
Inc. ? ?
Metalheads, Inc. Manufacturer Dowel Bars 75.000 75.000
Erosion Under Control Broker Erosion control blankets, straw bales and wattles, sand bags 15.000 250

Disadvantaged Business Enterprise 356,968.16
Condition of Award Contract Goal

5
the COA Contract

DOT Form 272-056
Revised 02/2018

goal has been unsuccessful and good fait
Section 1-02.9 of the Contract

Box 3

Total DBE Commitment Dollar Amount 1,295,250

Box 4

By checking Box 5 the Bidder is stating that their attemﬁtsftfor?oliltl:litbsuffi(ger]EthB.E particié)ation tqtrr]neet
effort will be submitted in accordance wi
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Appendix 2 WSDOT’s External Complaint Procedures

WSDOT OEO DBE COMPLAINT PROCESS

Complaints can be filed by the public through email at oeoecrbcomplaints@wsdot.wa.gov
and by phone at 360-705-7090.

When a complaint is submitted by phone, the complainant will still be required to submit
the complaint via email for OEO to have a written record of the complaint. Complainant is
requested to give the following information:

» Name
« Complainant’s Company Name
« Type of complaint

City/county the complaint occurred
» Project number

Company Name who is in possible violation
» Contact number, email address of person filing complaint

If paper documents are filed, they are to be date stamped on the date received by
WSDOT OEO.

When a complaint has been received, the Administrative Assistant will process the complaint
by assigning a case number and entering the information into a tracking system. They will
then forward to the DBE Managers within one business day upon receiving the complaint;
the DBE Manager will review and assign a staff member to investigate.

The DBE Managers will review the complaint to determine if the complaint meets the
requirements for their staff to investigate. If so, they will assign the case to the appropriate
staff member to investigate by notifying them and forwarding any documentation regarding
the complaint. The DBE Manager will then inform the Administrative Assistant or their
designee who the complaint was assigned to.

The Administrative Assistant or their designee will respond to the complainant through
correspondence within three (3) business days of receiving the complaint, acknowledging
the complaint has been received and the case number it is has been assigned, along with
contact information of the staff member investigating the complaint.

Once the staff member assigned to the case completes the process, and the case is ready

to be closed, they forward all final documents to the Administrative Assistant, along with
appropriate documentation of their investigation. The documents are attached to the case in
SharePoint and the case is marked closed in the tracking system.

If the complaint does not meet required criteria, the managers will respond to the
complainant letting them know that additional information is necessary before the complaint
can move forward. The manager will contact the Administrative Assistant by email and

let them know that additional information was requested from the Complainant. The
Administrative Assistant will enter the appropriate documentation into the tracking system.
If the manager determines that the information provided does not constitute a complaint,
then the Administrative Assistant will enter the appropriate documentation into the tracking
system to close the case.
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Procedures for External Complaint Processing under Title VI, ADA, and
related nondiscrimination statutes

A. Applicability

1.

Any person, or class of persons, believing they have been subjected to
discrimination prohibited by Title VI of the Civil Rights Act of 1964 (Title VI), the
Americans with Disabilities Act (ADA), the Washington Law Against Discrimination
(WLAD; Chapter 49.60 RCW), and related nondiscrimination statutes that prohibit
discrimination based on race, creed, color, national origin, familial or marital status,
sex, sexual orientation, age, military status, or disability, in any program or activity
administered by the Washington State Department of Transportation (WSDOT),
may file a complaint with WSDOT.

These procedures also cover complaints of discrimination in any program or
activity administered by WSDOT that relates to local agencies, contractors and
other sub- recipients receiving U.S. Department of Transportation (USDQOT)
funding through the Federal Highway Administration (FHWA), the Federal Transit
Administration (FTA), or the Federal Aviation Administration (FAA).

As of August 2018, the FHWA has provided new mandatory guidance for Title VI
complaint processing. See Questions and Answers for Complaints Alleging Violations
of Title VI of the Civil Rights Act of 1964, specifically, Question 2e, How are
complaints routed?, which can be found on the FHWA Office of Civil Rights (HCR)
website at the following link: www.fhwa.dot.gov/civilrights/programs/title_vi/
titleviga.cfm#Toc522787058.

Pursuant to the new guidance, ALL Title VI complaints under FHWA jurisdiction,
including complaints filed against sub-recipients, must now be forwarded to the

FHWA before WSDOT takes any action on the complaint. See Section I.C. below
for new mandatory FHWA routing instructions.

These procedures are administrative in nature and do not provide for punitive or
compensatory damages as remedies.

These procedures do not prohibit a Complainant from filing a formal complaint
alleging discrimination with other state, local, or federal agencies, nor do they
prohibit a Complainant from retaining private counsel.

Retaliation for filing a complaint alleging discrimination is prohibited under 49
C.FR.§21.11(e).

Complaints filed under Title VI with WSDOT in which WSDOT is the named
Respondent must always be forwarded to the USDOT modality having jurisdiction
(FHWA, FTA, or FAA) for investigation.
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B. Informal Complaint Resolution. [NOT APPLICABLE to Title VI Complaints under

FHWA jurisdiction]

1.  WSDOT will make every effort to resolve complaints promptly and at the lowest
level possible.

2. Informal mediation may be used to resolve complaints at any stage of the process.

3. If a complaint cannot be resolved informally, WSDOT may conduct an

investigation of the complaint.

C. FHWA ONLY - Special Instructions for routing Title VI Complaints under FHWA

jurisdiction.

1. FHWA is responsible for all decisions regarding whether a complaint under FHWA
jurisdiction should be accepted, dismissed, or referred to another agency.

2. WSDOT must log all Title VI complaints on receipt (see Section II.B. below for
detailed instructions on complaint intake).

3. Afterlogging the complaint, WSDOT must immediately forward all Title VI
complaints under FHWA jurisdiction to:

FHWA Washington Division

c/o Civil Rights Program Manager 711 S. Capitol Way, Suite 501
Olympia, WA 98501-1284

360-534-9325

4.  FHWA’s Washington Division Office will then forward the complaint to:
Federal Highway Administration
U.S. Department of Transportation Office of Civil Rights
1200 New Jersey Avenue, SE
8th Floor E81-105 Washington, DC 20590
202-366-0693
For determination whether the complaint should be accepted, dismissed, or
referred to another agency.

5.  Once the USDOT Office of Civil Rights (HRC) has decided whether to accept,
dismiss, or transfer the complaint, HRC will notify the Complainant, the FHWA
Division Office, WSDOT, and the sub-recipient (where applicable).

6. ONLY AFTER WSDOT has been instructed to do so by HRC should WSDOT begin

investigation of a Title VI complaint under FHWA jurisdiction.
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Investigations [Our office may not begin an investigation of a Title VI
complaint under FHWA jurisdiction until instructed to do so by FHWA]

A. Each

step of the investigation process, and the basis on which the case was resolved

or closed, must be thoroughly documented. For economy of language, “USDOT” will be

used

throughout the Investigations’ section of these procedures to mean the “USDOT

modality having jurisdiction (FHWA, FTA, or FAA) over the program or activity.”

B. OEO managers or the investigator should advise the Data and Reporting Specialist at

case

“milestones” (sent to FHWA, assigned to an investigator, on-site visit scheduled,

etc.) and may ask the Data and Reporting Specialist to add comments to the comments
section of the complaint log at any time.

C. Complaint Intake

1. Communications alleging discrimination may be received by mail, FedEx, hand
delivery, fax, email, telephone, or other means.

2. The original communication should be retained in native format (i.e., as it is
received), along with proof of the delivery method. If hard copy documents are
received, the documents should be date stamped on the date received, then
scanned and saved electronically.

a. If received by mail - retain envelope. Save a copy of the envelope
electronically along with the documents. Also save a copy of the WSDOT
Office of Equal Opportunity (OEQ)-endorsed, return receipt cards, if return
receipt is requested.

b. If received by FedEx or other express mail service, retain a copy of the
delivery confirmation or record of delivery, and save a copy electronically
along with the documents.

c. If delivered in person - record the name of the person making the delivery,
and the delivery date and time. This record of delivery should be initialed by
the courier, if possible, and saved electronically along with the documents.

d. If received by fax - retain the fax cover sheet indicating transmission date
and number of pages received and save it electronically along with the
documents.

3. If the documents are received by email, the initial communication (e.g., cover
email) should be saved in native format.

a. The initial communication, including all attachments, should also be printed
out and date stamped.

b. If the communication concerns an EEO or DBE issue, the person receiving
the communication may suggest that the complainant also complete an on-
line complaint form obtainable at: www.wsdot.wa.gov/EqualOpportunity/
complaints.htm, though it must be made clear that the complainant is not
required to do so.
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4. If the communication alleging discrimination is received telephonically, the person
receiving the call should type on a complaint intake form as much information
about the alleged discrimination as possible, including:

a. The correspondent’s full name and contact information (telephone number,
email address, mailing address);

b. The name of the Respondent (person or entity alleged to have discriminated,;
called “recipient” in some USDOT documents);

c. Adescription of the allegations;

d.  Location (city/county) where the alleged discrimination occurred;
e. Date(s) the alleged discrimination occurred;

f.  The date and time the communication is received; and

g. The person receiving the communication.

h.  If the person receiving the communication was unable to type this
information on a complaint intake form when the call was received, they
should transcribe the information onto a form as soon as possible after the
call is completed.

5. The person who receives a communication alleging discrimination should
immediately forward the communication, or recorded information about the
communication (if received by telephone or in person), to the Data and Reporting
Specialist responsible for logging the communication. The Data and Reporting
Specialist will assign a distinct, identifying case number to the communication and
record relevant information about the communication in OEQ’s complaint tracking
system (currently in SharePoint).

6. FHWATITLE VI COMPLAINTS ONLY - If the document indicates a Title VI
Complaint under FHWA jurisdiction, the Data and Reporting Specialist should
immediately forward the complaint to FHWA. For instructions how to route
FHWA Title VI complaints, go to Section I.C. above.

7. All Other Complaints - The Data and Reporting Specialist responsible for logging
the communication will then immediately forward the communication to OEO
management to identify whether the communication is a complaint, or whether
the complaint is deficient, and to determine next steps.

8. The Data and Reporting Specialist responsible for logging the communication
must advise the correspondent who sent the communication as soon as possible
in writing, but no later than seventy-two (72) hours after the receipt date, that
their communication has been received and will be forwarded to FHWA [for
Title VI Complaints under FHWA jurisdiction] or to management, for review. If
the communication is received electronically and a read receipt is requested,
the person receiving the communication should acknowledge receipt of the
communication electronically.
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D. Determine whether the communication is a complaint. [The FHWA makes this
determination for Title VI complaints under FHWA jurisdiction.]

1.

The following documents should not be considered complaints, unless the
document is accompanied by a signed cover letter specifically asking WSDOT to
take action concerning the allegations:

a.  An anonymous complaint;
b. Inquiries seeking advice or information;
c. Courtesy copies of court pleadings;

d. Courtesy copies of complaints addressed to other local, State, or Federal
agencies;

e. Newspaper articles; or
f. Courtesy copies of internal grievances.

WSDOT may still wish to take action on any of the documents in the list above.
However, these documents are technically not complaints.

Correspondence not initially considered to be a complaint but that nevertheless
potentially involves a civil rights issue should be viewed as an inquiry necessitating
further review.

On determining that the correspondence requires further review, the OEO
Director or Deputy Director will assign an Investigator to follow up on the inquiry
to determine whether the correspondence should be considered a complaint.

For correspondence viewed as an inquiry, the Investigator should call or write
the person sending WSDOT the communication for clarification and further
information, and to ask if the person wishes to file a formal complaint with
WSDOT.

After obtaining clarification and further information from the correspondent, the
Investigator should consult with the OEO Director or Deputy Director before
making a final determination whether the communication should be viewed as

a complaint.

If, after seeking clarification from the correspondent, the initial communication
will not be investigated as a complaint, the correspondent should be notified in
writing within ten (10) days of the communication’s receipt date. The notification
should indicate that the file will be closed; the reasons for closure; and that the
correspondent is welcome to re-file the communication as a complaint.

Keeping in mind the exceptions listed below, a complaint is a written or
electronic statement concerning an allegation of discrimination that contains
a request to take action. Complaints should be in writing and signed and may
be filed by mail; private express delivery (e.g. FedEx); fax; in person; or by
email. (See #s 9- 11 below re alternate formats and LEP considerations; and
complaints received by telephone). A complaint should contain at least the
following information:

a. Awritten explanation of what has happened;

b. Away to contact the Complainant;
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10.

11.

12.

13.

14.
15.

16.

c.  The basis of the complaint, e.g. race, creed, color, national origin, familial or
marital status, sex, sexual orientation, age, military status, or disability;

d. The identification of the Respondent, e.g. person, contractor, company,
agency, division, office, or other entity alleged to have discriminated,;

e. Sufficient information to understand the facts that led the Complainant to
believe that discrimination occurred; and

f.  The date(s) of the alleged discriminatory act(s).

While the above indicates a complaint should be in writing and signed, WSDOT
must accept complaints in alternate formats from persons with disabilities.

a. The complaint may be filed on a computer disk, by audio tape, or in Braille.

b. The Complainant may also call WSDOT and provide the allegations by
telephone. The person receiving the call will transcribe the allegations of the
complaint as provided over the telephone and send a written transcript of the
complaint to the Complainant for review and signature.

WSDOT must also ensure that persons with Limited English Proficiency (LEP) have
meaningful access to the complaint process.

a. Complaints in languages other than English should be translated and
responded to in the language in which they were sent whenever possible.

b. Throughout the complaint resolution process, the Investigator should be
certain a LEP Complainant understands their rights and responsibilities, as well
as the status of their complaint.

A complaint number should be assigned to the complaint if not already assigned on
initial intake (see section 1I.C.5. above).

A separate complaint number should be assigned to each person alleging
discrimination in the complaint. In addition, complaints from more than one person
against the same recipient should generally be assigned separate case numbers

to help WSDOT comply with the requirements of the Washington State Public
Records Act (Chapter 42.56 RCW).

In some cases, complaints from more than one person raising the same allegation(s)
against the same Respondent may be combined into one complaint, although this
should not be done if it becomes clear that the investigation will result in personally
identifiable information (PIl) about any of the Complainants being included in the
case file. As soon as it becomes clear that the investigation will involve treatment of
specific Complainants, separate complaint numbers should be assigned to protect
the personal information of each Complainant.

A person may file a third party complaint on behalf of another named individual(s).

The complaint should then be assigned to an Investigator. The Investigator should
notify the Complainant(s) immediately, identifying themselves as the Investigator
assigned to the case, providing their contact information, and indicating that the
Investigator will review the file to determine what additional information may be
required to proceed with the case.

The Investigator must review the complaint within ten (10) calendar days of
receipt to determine what additional information is required to proceed with
the investigation.
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E. The Investigator opens an Investigative Case File. [For Title VI complaints under
FHWA jurisdiction, these steps should be followed only after the FHWA instructs our
office to conduct an Investigation.]

1.  After being assigned the case, the Investigator will open an Investigative Case File
to hold all documents received or generated in connection with the case.

2. The Investigator determines whether the complaint was timely filed, although for
Title VI complaints under FHWA jurisdiction, FHWA will make this decision.

a. Complaints must be filed within 180 days of the last date of the alleged
discrimination, unless the time for filing is extended (see 49 C.F.R. § 21.11(b)
[Title VI] and 49 C.F.R. § 27.123(b) [ADA]).

b. If the Investigator believes the complaint is untimely, the Investigator should
refer the complaint to the OEO Director or OEO Deputy Director for a final
decision on closure of the complaint.

c. Ifitis ultimately determined that the complaint was not timely filed,
the complaint may be closed without conducting an investigation.
The Complainant may, however, request a waiver of the 180-day
filing requirement.

d. The Complainant must be notified immediately that the complaint is being
closed, and the reasons for closure.

3. The Investigator determines whether WSDOT has jurisdiction, although for Title
VI complaints under FHWA jurisdiction, FHWA will make this decision.

a. Complaints filed under Title VI with WSDOT in which WSDOT is named as
the Respondent should be forwarded to USDOT for investigation.

b. Areferral letter should be sent to USDOT along with the complaint and other
documents.

c. The Complainant must be notified immediately that the complaint has been
referred to USDOT and that WSDOT has closed the complaint.

d. Ifit becomes clear that WSDOT lacks jurisdiction over a complaint, the
complaint should be referred to the appropriate enforcement authority.

e. A‘dismissal” letter, instead of the standard acknowledgment letter described
above, should be sent to the Complainant within ten (10) business days of
receiving the complaint informing the Complainant that the complaint has
been received, that the allegations fall outside WSDOT's jurisdiction and,
where applicable, that the complaint has been referred to another agency.

4. The Investigator determines whether additional information is required.

a. FTAand FAA ONLY: If additional information is required, the Investigator
should contact the Complainant within ten (10) calendars days of receipt of
the complaint to request the additional information.

b. FHWA ONLY: If additional information is required, the Investigator should
contact the Complainant within ten (10) calendar days of the referral from
FHWA to request the additional information.

c. The Complainant will be given fifteen (15) calendar days to respond to the
request for additional information.
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d. FTAand FAA ONLY: If the complaint is complete and no additional
information is needed, the Investigator will send the Complainant a letter of
acceptance within ten (10) calendar days of receipt.

e. FHWA ONLY: If the complaint is complete and no additional information is
needed, the Investigator will send the Complainant a letter indicating that
WSDOT will be conducting an investigation within ten (10) calendar days of
receiving the referral from FHWA.

F.  WSDOT Responsibilities

1. FHWA ONLY: Title VI complaints under FHWA jurisdiction filed directly with
WSDOT against its sub-recipients should be logged by the Data and Reporting
Specialist, and forwarded immediately to FHWA.

2. FTA and FAA: Title VI complaints filed directly with WSDOT against its sub-
recipients should be processed by WSDOT in accordance with the USDOT
approved complaint procedures as described in 23 C.F.R. § 200.9(b)(3).

3.  Complaints filed with WSDOT under Section 504 of the Rehabilitation Act of
1973 (Section 504) or the ADA should be investigated by WSDOT in accordance
with approved complaint procedures as described in 49 C.F.R. § 27.13(b).

4. For Title VI complaints with FHWA jurisdiction, the OEO will make every effort
to complete the investigation within thirty (30) days, but no longer than sixty (60)
days, from the date the referral was received from FHWA.

5.  ForTitle VI with FTA or FAA jurisdiction; complaints filed under Section 504, the
ADA; or any other federal or Washington state non-discrimination statute, the
OEO will make every effort to complete the investigation within thirty (30) days,
but no longer than sixty (60) days, from the date the complaint was received
by WSDOT.

6. Title VI complaints: Pursuant to 23 C.F.R. § 200.9(b)(3), a copy of the complaint,
together with a copy of WSDOT's report of investigation, shall be forwarded
to the USDOT division office within sixty (60) days of the date the complaint
was received by WSDOT, or the referral was received from FHWA (for Title VI
complaints under FHWA jurisdiction), for final determination.

G. Investigative Process. [For Title VI complaints under FHWA jurisdiction, these
steps should be followed only after the FHWA instructs our office to conduct
an Investigation.]

1. The Investigator should conduct an unbiased investigation. In addition, the
Investigator should not express opinions or conclusions to the public, the
Complainant, or the Respondent, concerning matters under investigation unless
specifically authorized to do so.

2. Scope of the Investigation

a. Aninvestigation should be confined to the issues and facts relevant to the
allegations in the complaint, unless evidence shows the need to extend
the issues.

b. A future compliance review of the Respondent may be appropriate when
issues identified during the investigation cannot be covered within the scope
of the investigation.
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c. After WSDOT has accepted a complaint for investigation, the Investigator
should open an Investigative Case File if one has not been opened already
(see Section 11.D.1. above).

(1) The purpose of the Investigative Case File is to establish a methodology
for the systematic compilation and storage of all documents, records,
and information associated with the complaint. This is done in such a
manner that the Case File:

(a) Includes and organizes all documentation generated or obtained
relevant to the complaint;

(b) Identifies all documentation used to support the Findings made by
the OEO; and

(c) Allows a reader of the Findings to easily verify the facts and
reasoning on which the Findings are based.

(2) WSDOT is responsible for all Investigative Case Files regardless of
whether the agency possesses the physical documents. WSDOT will
provide copies of Investigative Case Files in accordance with RCW
42.56 (Washington State Public Records Act) and related federal
statutes.

(3) Closed Investigative Case Files must be retained for six (6) years from
the date of closure, after which they will be destroyed in accordance
with WSDOT's customary document retention policy.

3. The Investigator should develop an Investigative Plan (IP).

a. ThelPis a working document intended to define the issues and lay out the
blueprint to complete an investigation.

b. TheIPis an internal document for use by the investigator to keep the
investigation on track and focused on the issues and likely sources of
evidence or corroboration.

4. Request for information and cover letter.

a. The investigator should prepare a Request for Information (RFI) and make
contact with the Respondent within ten (10) days from the date the
complaint was accepted for investigation to advise the Respondent of
the complaint and to determine the appropriate representatives of the
Respondent to interview and receive the RFI.

b.  Acover letter should be prepared and sent with the RFI explaining
the complaint under investigation. The cover letter should include the
Investigator's name, contact information, and information regarding any
scheduled meetings.

c. The Respondent should be given thirty (30) calendar days from the date
of WSDOT'’s RFI to provide WSDOT with the requested information and
documents. WSDOT may modify the timeframe depending on the extent
of the data requested or other special circumstances.
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Interviews

a.

b.

Interviews should be conducted with the Complainant, Respondent, and
appropriate witnesses during the investigative process.

A written record of both telephone and in-person interviews must be created
and kept in the Investigative Case File.

Failure by the Respondent to provide access to information.

a.

Respondents should provide investigative access to all books, records,
accounts, electronic media, audiotapes, and other sources of information
or facilities necessary to determine compliance.

b.  Failure by a Respondent to cooperate fully can be grounds for a
determination of noncompliance on the part of the Respondent.

On-Site Visits

a.  All ADA complaints involving the public right-of-way require an on-site
review.

b. On-site visits for Title VI complaints - where FHWA has jurisdiction, these

steps should only be followed upon instruction by FHWA.

(1)

(2)

(3)

(4)

(5)

After the Investigator has received and reviewed the documents
requested in the RFI from the Respondent, a determination should be
made as to whether an on-site visit is needed.

A thorough investigation can often be conducted without an on-site
visit to the Respondent’s facility. If all the following conditions are
present, an on-site visit is usually unnecessary:

(@) Individuals are not the primary source of information needed (e.g.
interviews are unnecessary or can be done by telephone);

(b) All needed information can be specified precisely in the RFI and
can be easily provided by the Respondent;

(c) The Respondent can provide written documentation to verify its
position in its response to the RFI; and

(d) There is good reason to conclude that the Complainant is the only
person affected by the alleged discrimination.

If the Investigator determines that an on-site visit is necessary, an on-
site notification letter should be sent to the Respondent advising the
Respondent of the planned visit.

Upon completion of the on-site visit, but before returning to the home
office, the Investigator should review the information and cross-
check it with the IP and RFI to ensure that all needed information has
been collected.

Missing information should be gathered during an exit conference. The
exit conference provides the Investigator with an opportunity to clarify
any questions that may have arisen during the site visit, and to request
any additional information.
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8. Analyzing the evidence

a. The preponderance of evidence standard (evidence which is of greater weight
or more convincing than the evidence which is offered in opposition to it) is
the standard used when determining compliance or violation.

b. The information and data collected depend upon the issues involved in the
case. Properly collected and analyzed information is central to compliance
investigations.

c. The importance of developing a thorough and complete IP of the information
needed to determine compliance cannot be overemphasized.

d. Evidence standing alone does not prove a violation. It must be related
to the policies and procedures of the Respondent and issues under
investigation. To ensure the value of the collected and analyzed evidence, the
Investigator should:

(1) Note when the document was received and from whom;

(2) Keep the original copy of the document clean and free from marks,
tears, etc.;

(3) Photocopies of the documents should be made for mark up;

(4) Keep the documents received in a safe place so that they will not get
lost or inadvertently removed by co-workers; and

(5) Document the circumstances under which the evidence was collected -
Remember why the evidence was collected; what questions elicited the
evidence; and whether any statistical techniques were applied to the
evidence, and if so, what they were.

e. When reviewing data, the Investigator should:

(1) Have a clear and thorough understanding of what the document says;
seek clarification where needed; never read meanings into the evidence,
but accept it at face value;

(2) Determine relevance; know what you are looking for; recognize the
presence or absence of needed information;

(3) Verify the evidence - cross-check the evidence; identify conflicting
information and resolve the conflict, if possible;

(4) Assemble the evidence - develop an information flow pattern; establish
a logical continuity; and

(5) Draw conclusions - let the evidence speak for itself; test conclusions
by considering possible rebuttal arguments from both Respondent and
Complainant.
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9.

Exit Interview

a. The exit interview is conducted separately for the Complainant and the
Respondent. The exit interview provides an opportunity for the Investigator,
as well as the Respondent and the Complainant, to clarify any questions
that may have arisen during the investigation, and to provide any additional
information.

b. The Investigator should explain that this exit interview may not be an end to
the investigation. The Investigator should also explain the process WSDOT
will follow, if a violation is found.

c. The Investigator may have already reached a conclusion as to whether the
Respondent is in compliance or noncompliance with USDOT'’s requirements.
Should this happen, it is important that the Investigator not communicate
that opinion during the exit interview.

Preparing the Investigative Report (IR)/Report of Investigation (ROI)

1.

The Investigator should prepare an IR/ROI setting forth all the relevant facts
obtained during the investigation. The IR/ROI should include a finding for each
issue and recommendations where necessary. A copy of the IR/ROI should never
be given to the Respondent or Complainant.

References should be used throughout the IR/ROI to direct the reader to the
appropriate supporting documentation in the Investigative Case File. For large
case files, it is suggested that the IR/ROI include a table of contents or index of
documents and a key referencing by tab the evidence in the file relied upon in
making any determination.

Upon review of the Investigator's IR/ROI, the OEO Director or Deputy Director
may determine that additional evidence is necessary.

If the OEQO Director or Deputy Director accepts the IR/ROI without any additional
evidence, WSDOT will forward the IR/ROI and a copy of the Investigatory Case
File to USDOT for review and final determination.

The OEO will notify Complainant and Respondent of WSDOT’s findings, and
indicate that the findings are subject to review and concurrence by USDOT.

Once USDOT has made its final decision and issued a Letter of Findings (LOF),
WSDOT will notify Complainant and Respondent of USDOT's determination. The
USDOT decision is final and not subject to administrative appeal.

If the Complainant or the Respondent is not satisfied with the USDOT'’s decision,
the Complainant or Respondent may file an action in U.S. District Court.
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Closing the file

A. If the FHWA or OEO managers determine that the complaint will not be investigated,
the managers will notify in writing the Data and Reporting Specialist responsible for
logging the complaint.

1. The Data and Reporting Specialist will prepare the appropriate documentation to
close a case and mark the case as closed in SharePoint.

2. The Data and Reporting Specialist will, where appropriate, inform the Complainant
in writing that the case has been closed and why.

3. If the case was closed because of deficiencies in the complaint, the Complainant
should be informed that they are welcome to re-file the complaint if they can
remedy the deficiencies.

B. Once all action on the case has been completed and USDOT has issued a final
determination, the case may be closed.

1. All documents relevant to the case, including the initial complaint documents,
documents compiled during the investigation, and any final determination, should
be forwarded to the Data and Reporting Specialist for archiving.

2. The Data and Reporting Specialist should attach all documents electronically
to the case file in SharePoint, and mark the case as closed on the SharePoint
complaint tracking log.
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Appendix 3 WSDOT Policy Statement

»

Washington State Secretary’s Executive Order

Department of Transportation Number: E 1009.03
Signature on file August 31, 2023

Roger Millar, PE, FASCE, FAICP Date

Secretary of Transportation

Disadvantaged Business Enterprise Program

I. Introduction

A. Purpose

This Secretary’s Executive Order is issued to affirm the Washington State Department
of Transportation’s (WSDOT’s) commitment to promoting equity in contracting. It is a
priority for WSDOT to expand our efforts to include Disadvantaged Business
Enterprise (DBE) participation in federal aid contracts and to afford DBEs fair and
equal opportunity to compete for WSDOT contracts.

As a condition of receiving federal financial assistance from the United States
Department of Transportation (USDOT), WSDOT has given assurance to USDOT,
specifically the Federal Highway Administration (FHWA), the Federal Transit
Administration (FTA), and the Federal Aviation Administration (FAA), that it will
comply with Title 49 Code of Federal Regulations (CFR) Part 26.

This Secretary’s Executive Order directs WSDOT divisions and offices to increase
contracting opportunities for DBE businesses and to provide a welcoming and
responsive environment for contractors and consultants that support such efforts.

This Secretary’s Executive Order also directs WSDOT divisions and offices to identify
and change internal processes so that WSDOT can achieve the goals and objectives of
the DBE Program. Additionally, this Secretary’s Executive Order assists WSDOT and
its subrecipients with implementing and monitoring the DBE Program in order to
achieve the intent of the DBE Program and DBE goal at both the project and program
levels.

WSDOT benefits from the experience, perspective, knowledge, and innovation of
groups, individuals, private companies, associations, and other public agencies.
WSDOT will continue to seek input from our external partners into the management of
the DBE and Civil Rights Programs. WSDOT will work collaboratively with our
partners to develop recommendations on how to enhance development, delivery,
monitoring, and measurement of directives within this Secretary’s Executive Order to
deliver a more successful DBE Program.

WSDOT will continue to analyze data and measure results to ensure accountability.
WSDOT will track and report WSDOT expenditures for DBE firms on all consulting
and construction projects funded by FHWA, FTA, and FAA. WSDOT will use year-to-
year trends to identify the best monitoring, compliance, and enforcement practices.

WSDOT Secretary’s Executive Order E 1009.03 Page 1 of 7
Disadvantaged Business Enterprise Program August 31, 2023

Page 128

Disadvantaged Business Enterprise Program Participation Plan M 3142
Revised December 15, 2023



B. Supersession

reference E 1009.03.

C. What Has Changed

This revision makes the following changes:

Transportation Equity.

Business Enterprises to Subsection II.C.

about employee evaluations.

DBEs bidding and performing on contracts.

design-build DBE participation plans.

* In Section V, it replaces a webpage reference.

This Secretary’s Executive Order supersedes and replaces the prior version with the
same title, dated May 1, 2015. All references to the superseded E 1009.02 now

* It replaces references to the Office of Equal Opportunity (OEO) with references to
the Office of Equity and Civil Rights. It replaces references to the Director of OEO
and the DBE Liaison Officer with references to the Senior Director of

* [t makes minor changes to clarify the existing language.
* In Subsection I.A, it updates the “Purpose” statement.

* In Subsection II.A, it rearranges the listed items, clarifies language about training,
and revises language about the review process for DBE participation plans. It also
moves language about collaborating with the Office of Minority and Women’s

* In Subsection II.B, it revises language about review of DBE participation plans
and adds language about the Diversity Management and Compliance System. It
also adds division names for enforcing contractual remedies and clarifies language

* In Subsection II.C, it revises language about reporting and clarifies language about

* In Subsection II.D, it revises language about working with other agencies, staffing,
on-site reviews, training, specifications, and goal-setting processes. It removes the
previous language about required reporting, the March 2014 Conciliation
Agreement, project goal-setting methodology, and the process for reviewing

* In Subsection ILE, it removes language about increasing the effectiveness of all
divisions and regions. It revises language about networking and engaging with
other offices, other agencies, and industry partners and about gathering feedback.

* In Section III, it simplifies the language about reporting to the Deputy Secretary.
* In Section IV, it updates the contact information.

* In Section VI, it adds language about leadership review.
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Secretary’s Executive Order

It is the policy of WSDOT to comply with 49 CFR Part 26 and to provide DBEs with an
equal opportunity, free of barriers, to receive and participate in USDOT-assisted contracts. It
is also our policy as follows:

A. Accountability — Office of Equity and Civil Rights and Division Directors
1. The Office of Equity and Civil Rights (OECR) and division directors shall:

a. Create a culture/environment in which DBE firms can compete fairly for
USDOT-assisted contracts.

b. Work with the contracting community and FHWA, FTA, and FAA to (1) create
opportunities within the DBE Program to increase DBE participation,
(2) provide opportunities for prime contractors to mentor DBE firms, and
(3) improve the contractual relationship and opportunities between prime
contractors and subcontractors.

c. Develop and conduct annual training in coordination with FHWA, FTA, and
FAA for all employees that have involvement in the DBE Program. This
training shall reinforce the importance of the DBE Program and clarify roles
and responsibilities of personnel.

d. Prevent discrimination in the award and administration of USDOT-assisted
contracts in WSDOT’s highway, transit, and airport financial assistance
program.

e. Verify that only firms that fully meet 49 CFR Part 26 eligibility standards will
count towards DBE goal participation.

2. OECR, in collaboration with division directors, shall:

a. Tailor WSDOT’s DBE Program in accordance with applicable laws
and regulations.

b. Set goals for DBE utilization on all federal aid contracting and purchasing to
maximize opportunities for DBEs.

c. Develop and implement the review process for DBE participation plans for
alternative design acquisition strategies. The Senior Director of Transportation
Equity shall participate in the creation and implementation of this review
process.

d. Prepare specific goals in annual plans that encourage utilization of DBEs in
public works contracts, purchasing, and consultant services.

e. Establish monitoring processes and procedures for determining the value of
DBE participation specifically applicable to trucking and broker operations.
B. Accountability - WSDOT Divisions, Regions, and Offices
WSDOT divisions, regions, and offices shall:

1. Create a culture/environment in which DBE firms are valued for their delivery of
work on USDOT-assisted contracts.
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10.

Administer WSDOT’s DBE Program in accordance with applicable laws and
regulations.

Review the implementation of DBE participation plans for alternative design
acquisition strategies in collaboration with OECR.

Work with industry partners, OECR, and the Office of Minority and Women’s
Business Enterprises (OMWBE) to create opportunities by improving
communication and providing opportunities between prime contractors and
subcontractors.

Provide reports and other information to OECR as required to meet DBE Program
requirements.

Participate in the monitoring, oversight, and administration of contracts through the
Diversity Management and Compliance System.

Prevent discrimination in the administration of USDOT-assisted contracts in
WSDOT’s highway, transit, and airport financial assistance program.

Work with OECR and the Headquarters Construction Division or Local Programs
Division to enforce contractual remedies for contractor violations.

Provide written certification to FHWA, FTA, and FAA regarding review of contract
records, monitoring of work sites to oversee performance by condition of award
DBEs, and monthly reporting at a project level regarding commitments to DBEs
and payments.

Include mandatory competencies in annual evaluations for all employees that have
involvement in the DBE Program. Monitoring the DBE Program and attainment of
DBE goals will be part of performance evaluations for relevant division, region, and
office employees.

C. External Inclusion and Outreach — OECR

OECR shall:

1. Report to FHWA, FTA, and FAA on performance and attainment of the DBE goals.

2. Provide training and assistance to DBEs so they can be more successful in bidding
and performing on USDOT-assisted contracts.

3. Work with private companies, associations, and community members to assist in
the development and mentoring of DBEs so they can compete successfully in the
marketplace outside the DBE Program.

4. Attend outreach events for existing and potential DBE firms and pursue outreach
strategies to sustain and improve DBE participation in USDOT-assisted contracts.

5. Identify and remove barriers to the participation of DBEs in USDOT-assisted
contracts.

6. Improve and expand technical assistance, business development, training, and
mentoring programs for DBEs through greater coordination with organizations,
prime contractors/consultants, and individuals, as well as WSDOT divisions,
regions, and offices.

7. Encourage DBEs to use technical assistance and business development services.
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8.

Coordinate with FHWA, FTA, and FAA to provide training for OMWBE on DBE
certification and the assigning of appropriate North American Industry
Classification System (NAICS) Codes.

Target geographic areas in the state in which DBEs are underrepresented to recruit
and promote local DBE firms so that local communities may participate in federal
aid projects. OECR shall do this work in collaboration with OMWBE.

D. DBE Program Administration — Divisions and Regions

Divisions and regions shall:

1.

10.

11.

Collaborate with OECR to develop and implement policies, practices, and processes
that establish and sustain a culture of WSDOT contracting that is supportive and
responsive to DBEs, businesses, and contractors of all tiers working on USDOT-
assisted contracts.

Work closely with local agencies and jurisdictions and other WSDOT divisions and
offices so that policies, practices, and processes are consistent and helpful for DBEs
pursuing WSDOT work.

Confirm that prompt payment policies and practices provide timely payments for all
work performed.

Require prompt change order approvals by WSDOT and contractors, while
maintaining the integrity of the payments being made.

Monitor and enforce contract provisions that require contractors of any tier to pay
and release retainage per current state and federal law.

Identify and implement methods to regularly monitor and measure the DBE
Program, including compliance by contractors, subcontractors, consultants,
and vendors.

Perform timely investigations of issues, concerns, and complaints by either the
regions or the DBE community.

Provide sufficient staffing, management, and other resources for overall goal
attainment.

Monitor and track on-site reviews and report the results to OECR.

Provide required training to relevant WSDOT and local agency employees and
confirm that there is meaningful participation. Training is required for all
employees that have involvement in the DBE Program.

Work with internal partners and USDOT modes to continually improve
specifications and goal-setting processes, incorporate national best practices, and
revise practices and processes to be consistent with the DBE Program requirements.

E. Stakeholder Engagement

The Senior Director of Transportation Equity (Senior Director) is designated as the
DBE Liaison Officer (DBELO). The Senior Director, in conjunction with division
directors and regions, oversees and implements the DBE Program. A primary
responsibility of this position is to lead efforts to increase opportunities for members of
the contracting community. This collaboration will help WSDOT to use the directives
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in this Secretary’s Executive Order to develop, deliver, monitor, and ultimately achieve
a more successful DBE Program. The Senior Director shall network and engage with
divisions, regions, OMWBE, FHWA, FTA, FAA, contractors, associations, and the
women and minority-owned business community to:

1. Review and gather feedback on the program’s effectiveness and division activities.

2. Increase networking opportunities with prime and DBE firms and inform prime
contractors and DBE and non-DBE subcontractors about future contracting
opportunities.

3. Provide guidance regarding DBE Program implementation, compliance monitoring,
issue resolution, and processes to improve effectiveness of the DBE Program.

4. Work collaboratively on strategies to increase the base of DBE subcontractors and
the capacity of DBE subcontractors to improve delivery of the DBE Program
requirements.

5. Evaluate the performance of DBE Support Services and the external Civil Rights
Program.

The Senior Director will also work closely with OMWBE, which serves as the Unified
Certification Program for Washington State, and with other stakeholders to strengthen,
implement, and deliver a successful DBE certification program.

Information to Carry Out This Secretary’s Executive Order

The Senior Director of Transportation Equity (Senior Director) will report directly to the
WSDOT Secretary of Transportation and will have direct, independent access to the
Secretary concerning DBE Program matters. The Senior Director shall be responsible for
oversight of all aspects of WSDOT’s DBE Program.

In addition to the responsibilities described in Section II, the Senior Director will evaluate,
monitor, and support the implementation of the DBE Program and be the liaison with
FHWA, FTA, and FAA. The Senior Director will have direct responsibility for establishing
the overall DBE Program goals, working with OMWBE, identifying program-wide training
needs, and assisting with required program training. The Senior Director will oversee the
performance of timely, commercially useful function reviews and investigations by
establishing management, monitoring, and reporting of these activities.

The Senior Director oversees and will use monthly, quarterly, and annual achievement
reports and certifications in reporting to FHWA, FTA, and FAA. The Senior Director will
also use these reports and certifications when reporting on the program to the Deputy
Secretary of Transportation.

WSDOT will further develop roles and responsibilities in support of this Secretary’s
Executive Order and successful DBE Program and project delivery. WSDOT will
incorporate these roles and responsibilities in agency policies, plans, and procedures.

WSDOT will make this Secretary’s Executive Order available to internal and external
stakeholders, including DBE and non-DBE communities that perform work on USDOT-
assisted contracts.
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WSDOT Organization Chart

Appendix 4
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Appendix 5 OEO Organization Chart
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Appendix 6 DMCS Powered by B2GNow Audit Process

Payment Audit Process For Construction And Consultant Services Contracts:

The prime logs into the
system, confirms the
payment, and reports all
payments to the subs.

The prime receives an
email indicating there is
an audit they must
respond to.

Your organization pays
the prime contractor.

The subcontractor The subcontractor logs The audit is complete for
receives an email into the system and the period. The cycle
indicating there is an confirms the payment(s) continues for each

audit they must respond made to them by the payment until the

to. prime. contract is complete.

Payment Audit Process For Local Agency Contracts:

" — The Prime logs into the system, enters the payment

‘our organiza pays i

the prime contractor. received from the agency, and reports all payments
to the subs.

The subcontractor The subcontractor logs The audit is complete for
receives an email into the system and the period. The cycle
indicating the 3F confirms the payment(s) continues for each

audit they must respond made to them by the payment until the

to. prime contract is complete

10070
L=glepl=aliy]
19909040
b leh )]
010107

S

notified of discrepancy
by emailfax Suhcontractor

notified by emailfax

Subcontractor confirms
rejects payment data
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Appendix 7 WSDOT Final DBE Utilization Plan Form

A
Washington State . . .
W/ Depariment of Transportation Final DBE Utilization Plan Report
Project Number Federal-Aid Project Number Region/Agency
Contract Title

Agency’s Certification

| certify that the contracting records have been reviewed
and the on-site performance have been monitored. |
determined that work committed to the listed DBEs under
this contract was actually performed by the listed DBEs.

X

Project Manager or Engineer Signature Required

Printed Signature Name

Business Phone Number

Date of Signature

A final report of DBE Contract Payment Reports must be attached in order to certify that the contracting
records and on-site performance of the Disadvantaged Business Enterprises has been monitored in
compliance with 49 CFR 26.37.

WSDOT Contract Original to: Copies to:

|:| Temporary Final Project Records/Project Engineer |:| Region OECR |:| File

Local Agency Original to: Copies to:

|:| Project Record |:| WSDOT Local Programs |:| Project Manager or Project Engineer

DOT Form 272-055
Revised 10/2023
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Appendix 8 DMCS Compliance Audit Summary Page

Garsraned by Dlgs Paterman, Waghingeon Sos Depearmant of Tranggermton on 525202 1

Compliance Audit: Audit Summ ary for Total Contract
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Appendix 9 DBE Contract Compliance Comprehensive
Review Procedure

OEO Comprehensive Contract Compliance Review Procedures

INTRODUCTION

As a direct recipient of Federal financial assistance from the Federal Highway
Administration (FHWA), Federal Transit Administration (FTA), and the Federal Aviation
Administration, the Washington State Department of Transportation (WSDOT) is required to
implement a narrowly tailored Disadvantaged Business Enterprises (DBE) program that complies
with 49 CFR, Part 26. The program must, among other things, ensure that only firms that fully
meet the eligibility standards of 49 CFR Part 26 are permitted to participate as DBEs. In addition,
WSDOT's DBE program must include a monitoring and enforcement mechanism to ensure that
work committed to DBEs at contract award or subsequently is actually performed by said DBEs.

The following is an outline of the Comprehensive Compliance Review (CCR) procedures
that WSDOT's Office of Equal Opportunity (OEQ) will implement for ensuring program compliance
with 49 CFR, Part 26. WSDOT’s OEO is tasked with the compliance and enforcement of the CFR.
OEO personnel have been located in each WSDOT region in an effort to ensure that WSDOT's
obligations to administer its DBE program are fulfilled. The OEO staff reviewer will have
knowledge of the DBE program regulations, and WSDOT’s associated procedures (e.g.,
construction manual, LAG manual, GSPs, et al) before going out to conduct a review.

CCRs will be performed using a risk-based compliance approach with projects being 50%
or more towards completion. Initially, WSDOT OEO will annually perform CCRs on 30 or 10% of
FHWA funded projects, whichever is greater. WSDOT OEO will revisit this number annually
(following an analysis of the information obtained during the reviews) to determine effectiveness
of the review process. Projects selected for review will include small, medium, and large Local
Agency and WSDOT let contracts.

l. Review all project documentation for the following

a. DBE Utilization Certification form - be sure that the dollar amount listed is not
greater than the scopes of work outlined on the bid item breakout. Compare this
information with the subcontracts and approved Request to Sublet forms.

b. Written Confirmation forms — will be reviewed to ensure that the prime identified (at
the time of bid submittal) the UDBE/DBE firms, their role in the contract, the scopes of
work to be performed and the dollar value of the amount of compensation to the UDBE
/DBE firms.

c. Written Certification form — will be reviewed to certify that the assigned Project
Engineer or Project Manager has completed and signed the form acknowledging that
they have reviewed contract records, monitored the work site, and determined that the
UDBE/DBE performed the work of their subcontract in accordance with 49 CFR Part
26. The review will also be cross checked with bid documents to ensure the information
on this form is consistent with the DBE program documents submitted at the time of
bid.

Page 1of 6
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d. Bid ltem Breakdown form — will be reviewwed to ensure the Bid tterm Breakdown famm
im consistent with tha DBE UtilEation Certificatian form, as weall the Raquest to Sublst
forms and subcantracts.

a. Qnsite Review forms —will be reviewed to ensure that thara iz a DEE an-site review
fonm submitted for every DBE having performediperfarming work on the project | and
to make sure that there were multiple anste reviews perfarmed for multi-year projecks
(if the applicable DBE worked for mere than ane year), In the process of reviewing
tha ferm, OEO parsannel will leek far Commarcially Useful Function {SUF) vielatians.
The content of the form will be reviewed for missingf/contradictary information. The
forrm will be cross checked with Inspector's Dmily Reports as a means of
verification/comparizon, QED will ensure that the form has a completion date that is
aligned to the time period when the UDBE!DEBE firm was on site working.

f. The Request to Sublet (RTS) forms — will ba raviewed to ansure that the form iz
completed and that there is a RTS form for each UDBE/DEE  having
perfomrmed’ peforming work an the preject. OEC will review the form te ensure that
the wwork scopes and associated dollar amaunts are equal to or greater than the Bid
Item Breakdown form, the amounts listed in the subcontract, and that the form is
cansistent with the DEE Cartification Ltilizatian form.

g. Substitutions and Terminations (if applicablz)- A PE Office with expected
DEE/UDBE undermuns must communicate with the OEO Regional staff and
demenstrate an attempt ko provide additional wark te other DEE/UDEE firms in erder
to meet the COA goal,

« OEQ region personnel will confirm through communication records and

documents that the assigned project office has ensured the termination
pracass was corractly follmwead prior to any UDEE/DEBE baing terminatad .

* The tarmination process, as cutlined in CFR {and the GEP), must be followed
aven when the undemun of werk is caused by WSDOT or the keal ageney
because of a miscalculation of need at the time of the design or whan a
contractar doas not need tha guantity or worle initially estimated at the time of
the bid.

The PFrime must provide the DBE/UDBE five days to respond to the letter

stating the Prime's intent to terminate the DEE/UDBE. Thare should be

decurmented proof that the DEEFUDBE was actually contacted by the Prirma

[.a.g9, ba-way communication betwean prirme and affacted DEESUDBE). Tha

letter, along with any rebuttal from the DEE/UDEBE shall be included together

in the subrmissian to WSDOT by the Prime when requesting a termination.

GFE is raguired in tarmination’substilution situations, and tha OEO staff persan

will review GFE documentation to ensure the termination was far good cause.

QEQ will not approve a GFE solkely based on the prime stating UDBE/DBE

salicited costs being too high and unreasonable. In any situatian in which the

bidder claims UDEE/DBE price gouging, QEC will review all submitted sub-
quetas ta determina if, in fact, tha DBE/UDBE cost was truly unreasonabla
based upen owner estimates for that scope and industry standards.

Page 2 of &
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CDED region personnezl will ensure that any substitution andior termination
of a UDBE/DEE firm will be reviewed priar to starting a revievwanalysis of
GFE documentation,

h. Inzpector's Daily Reports (IDRs) - DB parsannal will raview IDRS ta support (alohg
with other documants) that the DBE firms are parforming CUF. QEQ persannal will
revicw project emails andfor other documentation'correspondence to ensure that any
DBEE pregram or CUF issues have been brought to the attention of the Project
Engincer and prirme contractor for correction.

& The reviewer should look for the fallowing in the IDRs:

1. whather the IDRs canfirm the presence of the DBE/UDEE (e.g. does
the IDR rmantion tha nama of the DBE/UDBE represantativa that is
supervising'overseeing the work being performed);

2. s the work described in the ICR, as being perfarmed by the
DEBE/UDEBE, consistent with that which iz described in the bid tem
breakout and reguest to sublat?

3. da the IDRs mention issuss/concerns regarding the DBE's/UDBE’s
wark performance?

4. Do the |DRs list DBE persannel by name and title?

+ The OED Staff parsen will kyek at the IDRs and other decumentation te assess
whether a more in-depth review of the DBE/UDEBE should be done to determing
if the DBE/MDBE's performance is consistert with the DBE program
requirements,

i. Good faith efforts (if applicabla) = If a biddar is unabla to get enough DEE/UDEBE
participation an a cantract by the tirea their bid is submittad or within 48 hours for a
WEDOT project and 24 hours of a Lacal Programs project, they must submit 3 GFE
packet {documentation of the efforts made to meet the goal),

# The bidder must continue to makes every affort throughout the life of the
contract to obtain DEBE'UDBE participation when subcontract opportunities
arise.

1. QEC persennel will review GFE throughout the life of the contract — not
just in situaticns where the bidder failed to chitain sufficicnt CEE/UDEE
participation at time of bid, but also in situations where there iz
termination and substitutian.

+ The CED Compliance Specialist assigned to review the GFE submitted at the
time of the bid will analyze the GFE documentaticn based on the qualitative
effort of the contractor. The analysis should culline the strengths and
weaknessas of the GFE in the biddar'contractars afferts to meat Conditian af
Auvard fequirernents pra-award, during the project and prior te physical
completian.

j. Regular dealers (if applicable) — OEQ parsonnal will confirm that the DBE firm baing
used as a Regular Dealer on the project is cedified as a SupplierWWhalesalar by
OMWEE with appropriate MAICS codeis) assigned. QEQ personnel will also ensure
that the OBE "Regular Dealer” firm complated tha Regular Dealar Equipmeant and
Supply form and that the form was submitted timely in accordance with General
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Spacial Provizions, OEQ personnz| will also ensure that the material’equipment baing
provided by the Regular Dealer is project related.

k. Jaint Checks (if applicable) - JEO peraonnel will review joint chack agraaments and
completed Joint Check Request fonms to ensure agency policies regarding the use of
joint checks are being followed. OEC personnel will confirm that the following
requirements have been met;

+ The DBE firm raguested the use of joint checks.

» The DEE firm cempleted a Request to Use Joint Checks form and had the
prima contractar submit to the agency for approval.

* The prime cantracter. DBE firm and the Supplier created, agreed to and signed
and dated a joint check agreement,

+ That tha DBE firm salectad the supplier, determinad tha quality and gquantity of
the material, erdered and paid for the material, and received. signed for and
inspected the material,

+ There is language in the joint check agreement that states the joint check funds
can only be used to pay far materials related o that specific project

+ Therg is language in the joint check agreement that once the supplier receives
the joint check; the supplier must release all materials to the DBE

+ The inveice for the materials needs to shew paid in full; and should be made
aut to the OBE firm and not the prime

+ That the use of the jeint checkis) was approved by the project office with
concurrence from WSDOT QEQ

+ That the DBEE remains responsible for all other elernents of 26 55(cii1});

. Payment verification — OEQ staff will review DBE payment irformation reported in
DMCE, ar DEEF, and request copies of invoices and canceled checks.

« QEO parsonnal will review all payment infarmatian and docurnents such as
subcontracts, immaicas, and Bid ltam Breakdowns to validate that payments ara
commensurate with the type of waork perfformed by the DBE/UDBE. Cerified
pavralis and IDRs will alse be reviewed to suppart that the DBE/UDBE was, in
fact, on the project parfarming the work. Any discrepancies must be reported.

m. Subcontracts, Master Agreements, andfor project file — DEO personnel will review
subcontracts and'or the project file to ensure the following:

+ There is a detailed description (and valuation) of the scope of work to be
performed by the DBE/UDBE,

« FHWA 1273 (this form is raquired to be physically inserted inta sveny Federal-
aid canstruction contract);

* The proschce of takeover of termination for convenicnce clauscs, or amy other
language appears to conflict with the DBE program requirements;

* Excorpt from 4% CFR 26.13(b) regarding nondiscrimination (thiz assurance is
contained in the Form 1273, so if the 1273 is inserted in the centract, dont
expect to ses the same assurance alsewhers in the subcontract)

« Any language that limits the DEE/UDBE frem managing, supervising,
perforrming, and supphying matarials for the project.

Pape dof &
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+ The Raquast to Sublst (RTS) farm to ansure that the werk scopas and the
amaunts are cqual to or greater than with the Bid Item Breakout form.

# Labor & Industries (L&l "Statement of Intert to Pay Prevailing Wages”
document has been submitted.

» Raview B2GMNow DMCS - All payments made by WSDOT to the contractor will
be trackead by the Project Enginear Office wtilizing the Diversity Management
and Sompliance Systam (powered by B2GNow)

« Be sure that regular reporting is oocurring.

* Tha OEG Staff mambar will ook at intamal docurments (if amy) held by tha
Project Engineer Office as they pertain to pavment information to ensure
compliance with DBE program regulations.

Il Sommercially Weeiul Function (GUF}
4.  Interviews
« Conduct intarviawes with the fellowing, and get all cantact infenmation far:
1. WSDOT!Local Agency Field Inspector(s);

Prime centractar's on-site superintendent;

Prime contractar’s paint-of-contact [Project Manager or Engineer;

Prime Cantractor employees (if needed)

DBE’s an-site supabvizor;

DBE personnel

WEDOT/ Local Agency Project Engincer;

WEDOT! Lacal Agency Assistant Projact Engineer {if needead)

8, WSDOT!Lacal Agency Documentation Engineer;

10. Projact Office’s ganeral phona number;

« Interviews will also be conducted of other individuals who have direct
knowvdedge ralating to wark perfarmed by tha DBESUDBE firmi(x).

# All intersdicws will ba done using the prescribed forms to make cartain that all
intervievwwees are being asked the same guesticens.

# Ihile conducting field interviews, the OED Staff person will take picturas
relevant to the DEEs/UDEES finms work.

* Tha ownear of the DBEs/UDBEs finms will be interviewed at their respective
place of business. Photos will be taken of relevant equipment related to the
firm's scape of work on the specific project being reviewed.

« The purposse of the interviews is to assist in determining whather tha
subcantractor is campliant in the following areas: Management, Personnel,
Equiprmant, Materialz, and Parformance.

« Owner Interviev- be sure to make sure safety measures are in place.

1. Befare awner interview: review all previous interviews to be sure to ask
the owner any follow uplclarifying guasticns based on infonrmation
discaovered from DBE employaas and/cr WSDOT staff about the project

2. Acquire previeusly requested documents from ownier

Take phatos of the owner's facilities and staging areas

4, Take phatoz of the awner's equipment and vehicles

OF -l O N B L
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5. Determine whether there are any other facilities or staging areas. If sa,
schedule visit to those areas
b. Document review
« OED personnel will fat a minimum) review the following documants:
1. RentalLease agreements (equipment andior buildings
WYahicle registrations and'or titles
Purchase crders
Bills of lading or delrary invoices
Inspection records
Payment records
Purchase orders
Werk ardars
9. Utilization Cerification form
10. Written Confirmation farms
11. Bid Item Breakdowns
12 Writtan Certificatian farms
13. Certifiad Payrolls
14. Ongite review forms
15, Inspectar Daily Reports
18. Traffic Cantral Daily log
17. Emails (As naaded)
18. Change Orders
19. Request to Sublet forms
20. Subcentracts
21, OMWBE Certification Decuments

+ On projects accurring for only a single seasan, all of the cerified payrells for
the Prime and the DEE'UDBE subcontracter will be reviewed. On projects of
longer lengths, anly a selected period of the cerlified payrolls for the prime
contrackar and DEE/LDEBE subcontractors will be reviewed to make sure that
DBE/UCBE employsas are not showin on payrolls other than that of the
DEEUDEE firm.

« DBE's/UDBE's cerification  profile  {work description & MAICS code
assignment) fram OMWEE's DBE directary,

« A copy of the DBESUDBE firm's Washington State Labor and Industries Intent
to Pay Prevailing Wages form will be collected by the QEQ Staff person to
confirmthat the amecunt listed an the Intant form is the same wageas being paid
as notad on the cantifiad payroll.

c. Project site visit

» Take photos of the DBE work site, preferably with the DBE emplovees doing
waark

+ Taka photos of the DBE equipmant and vahicles

« Acquire previeusly requested documents

G2 ~I @ U & L] P2
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Disadvantaged Business Enterprize Program

COMPREHENSIVE COMPLIANCE REVIEW (CCR)

Project Title

Federal Aid Number:

Project Mumber: TA-0000/00EHE
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Buipose;

As a direct recipient of Federal financial assistance from the Federal Highway
Administration (FHWA) and Federal Transit Administration (FTA), the Washington State
Department of Transpertation (MWSDOT) is reguired to implement a narrowly tailored
Disadvantaged Business Enterprizses (DBE) program that complies with 49 CFR, Part 25,
The program must, among other things, ensure that only firms that fully meet the eligibility
standards of 49 CFR Part 26 are permitted to participate as DBEs. In addition, WSDOT's
DBE program must include a monitering and enforcement mechanism to ensure that work

committed to DBEs at contract award or subsequently is actually performed by said
DBEs.

Authority

The fallewing random comprehensive contract compliance review was performed by
WSDOT's Office of Equal Opportunity (OEQ) to ensuring contract compliance with 45
CFR. Part 26 to ensure that Prime Contractor, DBE Firm, DBE Firm, and DBE Firm are
perfarming all aspects of the contract according to the CFR. The Project has a 12%

condition of award (COA) contract goal, in which the prime contractor, Prime Gontractor
committed to utilizing the following DEE Firms to fulfill the CO.4 goal.

DEE Firmns listed as a COA totaling a $Dollar Ameunt cammitment as fallows:

« DBE Firm for 3Dollar Amount to perform Work Description, for bid item number
bid item # under NAICS code(s) MAICS Codes.

= DBE Firm for $0ollar Amount to perfarm Work Description, far bid item number
bid item # under NAICS coda(s) MAICS Codes.

+ DBE Firm for 30ollar Amount to perform Work Description, for bid item numbser
hid item # under NAICS codeis) NAICS Codes.

The Commersially Useful Function (CUF) portion of this review was performed on the
COA DBE Subcontracter, DBE Firm. CUF performance is conducted pursuant to the
authority stipulated in 43 CFR. Part 26.55:

49 CFR, Part 26.55, defines the perfonmance of a CUF and how it may be monitored as
follows:

"A& DBE performs a commercially useful function when it is responsible for
execution of the work of the contract and is carrying out its responsibilities
by actually performing, managing, and supervising the waork involved. To
perform a commersially useful function, the DBE must also be respansible,
with respect to materials and supplies used on the contract, for negotiating
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price, determining quality and quantity, ardering the matetial, and installing
(where applicable) and paying for the material itself.. "

L. Review Conducted By: Review Date:

1l Contact information for personnel (add additicnal lines if necessary]
A Qwner agency contact information
1. Owner name;
2. Project contact person:
3. Mailing address:
4. Physical address:
3, Telephane number;
. Fax numker;
7. Email:

B. Prime contractor contact information
1. Project Contact Person:

Address:

Telephone Number:

Fax Mumber:

Email:

g L bk

G. DBE Contact Information
1. Owner Name:
2. Address:
3, Telephone Mumber;
4. Fax Mumber:
2. Email address:

D. DBE Contact Information
1. Owner Name:

2. Address:

3. Telephone Mumber:

4, Fax Mumber:

3. Email address:

E. DBE Contact Information
1. Owner Mame:
2. Address:
3. Telephone Mumber;
4, Fax Mumber:
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3, Email;

. Document Review

A. DBE utilization certification form
1. Is the dollar ameount listed greater than the scopes of work outlined
on the bid item breakout?

[¥es [ Mo
Ifyes, please indicate discrepency

2. Does this information match with the subcontract?

[ ves [1Ma
If no, please explain

3. Does the information match with the request to sublet?

[ ves [ re
If no, please explain

B. Written confirmation form
1. Has the project office reviewed the contract records?

[¥es [ MNe

If no, pleasze explain

2. Hasthe project office monitored the work site and detemmined that
the DBE performed the work of their subcontract with their own
forces?

[ Yes ] Me
If no, pleaze explain

3. Is the information on this form consistent with the DBE utilization
cetification fomm?

[yes (] Me

If no, please explain
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C. Bid item breakout
1. Isthe hid item breakout consistent with the DEE utilization
cerification form™?

[¥es [ Me
If no, please explain

2. Is the bid item breakout consistent with the Request to Sublet?
[Yes [ Ma

If no, please explain

3. Isthe bid item breakout consistent with the subcontract?

[ Yes [1ho
If no, please explain

D. Onsite review forms
1. Isthere a DBE on-site review form submitted for every DBE having
performed/performing work an the project?

[[yes []Me
If no, please explain

2. Are there any potential CUF violations indicated on the farm?
[ ¥e=s []Me

If yes, please exglain

3. Was the onsite review form cross checked with the IDRs for
verification™

[Yes [ MNe
If there are any discrepancies noted, please explain here

4. s there any missing or contradictory information?

[ yes (] Me

If yes, please explain
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Were there multiple onsite reviews performed for multi-year
projects (if the applicable DBE worked for mare than one year)?

[ yes [ Me
If no, please explain

When were the on-site review(s) completed? Please list DBEs
separately

a. DBE Firm — Manth Day, Year

b, DBE Firm = Month Day, Year

c. DBE Firm — Maonth Day, Year

Does the completion date of the form correspond with the time
period in which the DBE/UDEBE was working ¢
[ |Yes [ Mo

If no, please explain

When did the DBE began work on the project? Please list DBEs
separately

a. DBE Firm — Manth Day, Year

k. DBE Firm — Month Cay, Year

c. DBE Firm — Month Day, Year

E. The Reguest to Sublet (RTS) form
1.

Is there @ RTS farm for each DBE having performed’ performing
wiork on the project?

[ ]Yes [ Mo

If no, pleass explain

Are the work scopes and associated dollar amounts equal to or
greater than the Bid tem Breakout formT
[ Yes [ ] Mo

If no, please explain

Is the subcontract consistent with the DBE Cedification Utilization
farm’?

[1¥es [ Mea
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If no, please explain

F. Substitutions and terminations (if applicable} - A PE Office with
expected DBE/UDBE underruns must communicate with OEO Regional
staff and demonstrate an attempt to provide additional work to other
DEEMIDEE firms in order to meet the COA goal.

1. Have the correct termination procedures been followed?

[Yes [ Ma

If no, please explain

2. The Prime must provide the DBE/UDBE five days to respond to the
letter stating the Prime’s intent {0 terminate the DBEJDEE. There
should be documented proof that the DEEAJDEE was actually
contacted by the Prime {e.g, two-way communication hetween
prime and affected DBE/UDEE).

8. The letter, along with any rebuttal from the DBE/UDBE shall
he included fogether in the submission to WSDOT by the
Prime when requesting a termination. |s the letter included in
the file?

"] Yes [ No
If ne, please explain

3. GFE is required for termination/substitutions. Flease indicate the
prime contractor's reasoning for indicating that they were unable to
find a DEEUJDEE replacement.

Explain here

G. Inspector's Daily Reports (IDRs) - Copy and paste this section, and
respond for each DBE on the project
1. Does the IDR mention the name of the DEE/UDBE representative
that is supemnvisingsoverseing the work being performed?

[ Yes (] Me

If no, please explain
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2. s the work described in the IDR, as being performed by the
OBE/IDBE, consistent with that which is described in the hid item
breakout and request to sublet?

[¥es [ Me
If no, please explain

3. Dothe IDRs list DBE personnel by name and title?
[Yes [ Ma

If no, please explain

4, Dothe |IDR= mention issues/concerns regarding the DBE's/UDEBE's
wiork performance?

[ ¥es [ Mo
If yes, please explain

H. Good faith efforts {GFE) (if applicakle)
1. Was a GFE submitted at the time of bid on this project?
[¥es [ Mo

If yes, please explain the circumstances and detailed prime
contracter efforts

2. Was a GFE submitted at the end of this project?
[ Yes [1ho

If yes, please explain the circumstances and detailed prime
contracter efforts

I, Regular dealers (if applicabla}
1. Isthere a DBE acting as a regular dealer on the project?

[ ¥es ] Mo

If yes, which DBE firm was used as a regular dealer on this project,
and list the produsts that they are approved to provide

2. Isthe DBE that is listed as a regular dealer certified as a wholesaler
or manufacturer in the certified firm directary?
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[ Yes [ Me
If no, pleass explain

If sa, were thay approved by OECQ as a Regular Dealer for that
specific project, prior ko being listed as a Regular Dealer by the
[primea’

[¥es [ Mo

If na, please explain

J. Joint Checks (if applicable)
5

Ware there joint checks used on this project?

[¥es [ 1Mo
If yes, please explain and list all of the amounts, and dakes

Did the DBE firm complete a Reguest to Use Joint Checks form
and have the prime contractor submit to the agency for approval ?

[¥es [ Ma
If no, pleass explain

Did the prime contractor, DBE firm and the Supplier create, agree
ta, and =ign and date the joint check agreement?

[I¥e=s []Me

If no, please explain

Is there language in the joint check agreement that states the joint
check funds can only be used to pay for materials related to that
specific project?

[Yes [ 1HNe

If no, please explain

Is there language in the joint check agresment that once the
supplier receives the joint check. the supplier must release all
materials ta the DEE?

[1¥es [] Me
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10.

If no, please explain

Does the invoice for the materials show paid in full?

[ ves L he
If no, pleasze explain

Is the check made aut to the DBE firm and not the prime?

[]yes [] Me

If no, please explain

VWas the use of the joint check{s) approved by the project office with
concurrence from WaDOT QEQT

| |¥es [ ] Mo
If na, please explain

Did the DBE remain responsible for all other elements of
26.550¢)(1)7
[Yes []Me

If no, please explain

Were invaices and other documents provided that confirm that the
materials were ordered by the DEBE/UDBE, received by the
DEE/UJDEE, and paid for by the DEE/AJDEEY

[¥es [ Me

If no, please explain

K. Certified payrall

L,

Do all employees listed on the cerified paymll form match with the
IDRs for dates and employees?

[ ves [ Me

If no, please explain

L. Payment verification
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A

1. Are all payments commensurate with the type of work performed by
the DEE/JDBE?

[ ves [ Me
If no, please explain
2. Do cerified payrolls and IDRs support that the DBE/UDBE was, in

fact, on the project perfonming the work?
[ves [ Mo

If no, please explain

3, \What was the process used by the project office to compare
DBE/UJDBE payments to the respective commitments?

Please explain

4. Does payment documentation correspond with information found in
DMCS?

[¥es [ Ma

If no, pleass explain

V. Review subcontract and/or project file for the following:

Include & detailed description (@nd valuation) of the scope of work to be
performed by the DEE/UDEBE

- Isthe FHWA 1273 language present within the contract?

[]ves | Mo

If no, please explain

. Are there any takeover or termination for convenience clauses?

[]ves | Mo

If yes, please indicate here, and attach relevant section of the subcontract
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0. Isthere any other l@nguage that appears to conflict with the DBE program
requiremeants?

[]¥es _ | No

If yes, please indicate here, and attach relevant section of the subcontract

E. Isthere an excerpt from 49 CFR 26.13(h) regarding nondiscrimination?
ithis assurance is contained in the Form 1273, so ifthe 1273 isinserted in
the contract, don't expect to see the same assurance elsewhere in the
subcontract)

L] ves _| Mo

F. Isthere any l[anguage that limits the DEE/UDEBE from managing,
supervising, performing, and supplying materials for the project?

[]ves " | Mo

If yes, please indicate here, and attach relevant section of the subcontract

&, Are the work scopes and amounts listed an the Request to Sublet farm
equal to ar greater than the amounts listed on the Bid Ilterm Breakout form?

[]ves ~ | Mo
If no, please explain

H. Doesthe scope of work listed en the subcontract match the work that was
actually performed by the DEE?
[1¥es "] Mo

If no, please explain

|. Hasthe Labar & Industries (L&) "Staterment of Intent to Pay Prevailing
Wages" document been submitted?
[]¥es "] Nn

1. Review BZGNow/DMCS for all payments made by WSDOT to the
contractor
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A, |5 regular reporting occurring?

[¥es [ MNe
If no, please explain

2. Review internal documents (if any) held by the Project Engineer Office as
they pertain to payment information to ensure compliance with CFR. Are
there any discrepancies?

[]ves | Mo

If yes, please explain

Vi. Interviews- Information from the CUF can be copjed and pasfed jnto this
area, Ifthere are multiple DBEs on the project, the below information
will only be included for the DBE that the CUF review was performed on.

Interviews of the following personnel were conducted: (if ne significant
infermation faund fram the interview, please indicate)

. WSDOT Project Engineer
. WSDOT Assistant Project Engineer
. WS DOT Office/Documentation Engineer
. WSDOT Field Engineer
WSDOT Field Inspector
Prime Site Superintendent
. DBE Owner
. DBE Superintendent
DEE Employee
DBE Employee
. DBE Employee
DBE Employee
. DBE Employee
. Olympic Trucking Employee

ETrCrAR-TIogMMoOoRE

Vil. Timeline
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CUF ISSUES
Management _ |Yes " |No

*if yes, please provide an explanation

Equipment [¥es [ No

*If yes, please pravide an explanafion

Employees [yes [ No

*If vas, please provios an explanafion

Performance ~ |Yes [ No

Hif yes, please provide an explanafion

Materials " I¥es [ No

*if yes, please provide an explanafion

DETERMINATICN:
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Firm is performing aCUF [ Yes [ Na

“If the DBE firrn is not perfonming CUF, include language explaining why. The
axpianation should include propar citafions to the apolicable CFR secfion(s).
Your latfer of nan-compliance sholld aiso include simifar languages.

OEQ Compliance Specialist Date
DBE Co rnpﬁﬂme Manager Date
External Civil Rights Manager Date
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Appendix 10 WSDOT Small Business Enterprise Plan

7_ Washington State
 / ’ Department of Transportation
Small Business Enterprise Participation Plan

The Washington State Departrient of Transportation [WWSDOT] Is committed to ensuring small
businesses are afforded equal and fair opportunities to participate on WSDOT cantracting,
coensulting, and procurement apportunities. WSDOT is required by Section 49 of the Code of
Federal Regulations (CFR) §26.39 toinclude an element to its DBE Program Plan to:

+« Structure contracting reguirements to facilitate competition by small business
CONCEMS;

¢« Take all reasenzhble steps to eliminate obstacles for small businesses to participate; and

# Eliminate unnecessary and unjustified bundling of contract reguirements.

WEDOT is tasked with mecting the maximum feasible portion of our overall Disadvantaged
Business Enterprise (DBE) goal using race and gender neutral [“race-neutral”) measures. During
the last three federal fiscal years [FFY 20016 through FFY 2008), WSDOT has attained, on
average, 2.0 percent race-neutral participation. This lack of race-neutral participation
demonstrates that WSDOT needs to adopt additional measures in order to increase our race-
neutral participation. Throughout this document, WSDOT will outline additional race-ncutral
mecasurcs to increase small business participation, and address small business concerns. These
rmeasures zre a5 follows;

+  Unbunding Contracts Analysis

o Small Business Set-Asides

+  Developmental Gozls - Cansulting
«  Small Buginess Goals

« Small Busincss Certitication

+ Altormative Acquisition Strategics Evaluation
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Unbundling Contracts Analysls

WSDOT Number of Contracts by Cost Group
FFY 2016-2018
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On April 1, 2019, WaDAOT parformed an analysis of the Federal Hiphway Administration funded
canlracls awarded by WSDOT, Washinalan Slale Ferries and Local Programs Divicion lor FFY
F06 throwugh 200 8. This aralysis also included Washinglon Slate Ferries Federal Transil
Administraticn funded projects, It was determined that 47 percent of these projects let were
under 51 million and 29 percent of these contracts were under 5500,000, Given that 225 of the
TEO contracts were under 5500,000, WsDOT has determined that these contracts are of a size
allewing SBE liems Lo compele as primne conlraclors.

Small Business Set-Asides

WAEOT mainLtains a small Works Rosler Lhal consisls of conlraclors inlereslad in bidding on
cortracts under 300,000, Currently, contractors of any size are ahle to bid on these projects.
Small contractors recguently note frustration regarding competing with larger contraclors.
During the current legislative session, WSDHOT will seek legizlaticn to have contracts under
5300,000 sel-aside for prime contractors with gross receipls thal average less than 523.98
million, and who are certified by the Washington State Office of Mincrity & Women's Business
Enterprises [OMWEE) as Small Business Enterprises. This effortis a part of the plan to increase
oppartunities available for small businesses. Currently, the legislation is forthcoming. Once the
raguired lagiclalion is passed, WSDOT wall beain implemanLalion immedialely.

Prime contractors may form joint ventures with SBE firms on this work, if the SBE certified firm
remains independent and perferms a Commercially Useful Function (CUF), as defined in 49 CFR
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§ 26.55[ch Joint Venture Agrecments must be approved in advance by the WD OT Office of
Equal Opportunity.

Developmental Goals - Consulting

WSDOT will begin establishing business development and assistance reguirements on the
Tollowing projects:

* Federal-aid agreements with USDOT Federal Transit, Federal Aviation and Federal
Highway Administration funding;
« [Consulting contracts anticipated to last longer than two years; and

s Contracts anticipated to cost over %5 million.

Throughout the term of the above agreements, the prime contractor or consultant shall pick
one SBE fiom they will commit to assisting with the SBE firm’s development throughout the
term of the contract, With each of these projects, at the time of submission, the prime
consultant shall submit a plan cutlining how they plan to grow and develop their chosen SGC
throughout the project. The plan must consist of a detailed development plan for review and
appraval hy the ffice of Fqual Opportunity, Both the SBE and the prime contractor must work
to ensure the SBE firm maintains independence and contrel, and pertorms a CUF during the life
of the contract,

Srrall Business Goals

WSDOT previously implemenled 10 percenl SEE voluntary goals on USDOT, FHWA, FTA and FAs
funded projects with minimal success. Herause voluntary goals did not result in additional race-
neutral participation, W5DOT will set Small Business Enterprise enforceable praject goals on
tederal-aid projects determined to have sufficient cpportunities, WADOT will use the individual
project DBL goal setting methodol ogy Tor SBE goals. This program will be implemented in the
same fashion as the DBE program?® with the following characteristics:

»  Prirme contractors will either have Lo meel the established 58C goal or demonstrate
Good Faith Efforts to doso;

#  Pritne contractors will be reguired to submit SBE IRilizaticon Certification Foerms and
Written Certification Forms for the SBE firms they will be using; and

o SBL firme will be required to perform a Commercially Useful Function; this will be
monitored through comprehensive Commercially Useful Function Cnsite Reviews,

- Cansslert with 43 CFR Parl 25
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WSDOT may set both DBCSIDGE and SBE goals on federal-aid projects. WSDOT recognizes that
administering more than one geal on a project may be complex. In light of this, WSDOT will
work collaboratively with FHWA Lo develop updated contract language and Torms Lo ensure
UDEESDEE and SHE goals and participation remains separate. This will includes requiring prime
cantractors to specify which goal a firm's participation will count toward on the Certification
Utilization Form. Additionally, DRMCS allows WADOT o monitar mare than one goal on a

project simultaneoushy,

WSDOT will strive to ensure that UDBC/DBE participation remains the priority and the SGC

program will be used to enhance small business and race-neutral DBE participation.

5mall Business Enterprise Certification

The Small Business Enterprise Certification Program will continue to be administered by
ORTWEE. Ay Tirms sell-cerlified as a small business enlerprise will not be accepled. The
certification criteria will remain the same as the DBE Program, but race, ethnicity, and gendar

will ol be evaluated. Following is a surnmary of the certilication criteria ulilized by OMWBE:

s The applicable firm must be 1 percent or mare owned and controlled by an
peonomically disadvantaged individual meeting the Personal Met Worth reguiremants of
A% CFR §26.6712);

s The applicant firm shall meet the criteria to be considered a small business as outlined
in A9 CFR § 26.05;

s Allfirms certified as DBEs will automatically be considerad SBE certified for the purposes
of this program, with no additional application necessary. All other relevant certification
regulations apply, cxcept:

o The cerlificaticn decision renderad by ORMWEBE is linal and non-appealable.
o Failure to perform a Commercially Dseful Function thiee of more times within
two years, will result in removal from the SBE program.

Alternative Acquisition Strategies Evaluation

As part of the 20012 SBF Participation Plan and hased on the USDOT Questions and Answers of
49 CFR § 26, WSDOT sought agency requested legislation for lob Order Contracting, This
alternative acquisition strategy is a delivery method by which the prime contractor performs a
small portion of the contract {less than 10 percent] with the remaining work being
subcontracted to cther firms, This delivery method is primarily used in the vertical construction
induzslry. Upon implementing Lhe lob Order Conlracting delivery model WSDOT anlicipaled

additinnal race-neutral participation. Unfortunately, W5201 has had limited opportunity to use
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the lob Order Contracting Model and therefore, had little to no impact on the race-neutral DEE

participation.

a0 researched all other alternative design and acquisition strategies and determined the

agency has legislative authority to perform the following delivery methods:

s Small Works Boster;

a  |imited Puhblic Works Roster?;

« General Contractorf/Construction BManager; and
* [Design Build,

When developing WSDOT's processes and procedures for alternative design and acquisition
strategies, WiDOT relied upon FHWA's puidance from the development process of the 08E -
Ademinisiration ond Quersight on Projects with Alternctive Contracting & Procurement Methods
handhbook. This handbook contains useful tools for DHE Program implementation, including
lessons learned, creative programmatic enhancement, and helpful resources, WSROT will
continue to yse the atorementioned handbook as its guide for enhancing our DBE Pregram
implementation on alternativie contracting methods,

From recent research, it appears that most states, including Washington, have been developing
strategies to enhance the implementation of the DBE Program on these alternative acquisition
ctrategies, As the DBE Program was initially developed for Design-Rid-Build, it has heen
rmaodified to implement onalternative acquisition strategy delivery methods, WSDOT is
currently focusing efforts to ensure DBE Program compliance with these new delivery methods,
These enhancements include DBE contract goals on both the Design and Construction phase of
the contract, updated Instruction to Proposers, new Request for Proposal requirements, new
DEBE Participation Plan requirements and other programmatic enhancemeant [a.z. Diversity
Management & Compliance System). W5DOT sets aggressive, yet obtainable DBE goals on
mega-projacts, and will continue to focus on the enhanced implementation of the DEE Program
and the proper oversight of same, WS DOT will continue to ensure DBE Program reguirements
are the priority, when implementing the SEE Frogram.

TWEDDT also has the suthority for 2 lmited public worls roster. \With the linizas public works roster, projects lass
than 535,000 are set-asice foe firms with gross sece’ps urder 51 million, This delivery msthod bas aat been used
by WSLIDT &5 we hawve corflicting state lzw which, requires WSDIT employees to parform werk in this ranga.
W s hapeful chat utilizing the Small Warks Roster for SBE firms will Tacrease our razemsutral DRE
participation.
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RCW 39.04.155

BOW 3904133 hmall works roster contract procedures—Limited public works process...  Page 1 of'd

RCW 39.04.166

Small works roster contract procedures—Limited public worksprocess—
Definitons.

(1) This sacticn pravides unifoerm small works rostar provisions to award confracts for
canstruction, building, renovation. remodeling, alteration, repair, or improvement of real
proparty that may be used by state agencies and by any lecal governiment that is exprassly
authorized to use these provisions. These provisions may be used in lieu of other procedures
to award contracts for such work with an estirmatad cost of three hundred fifty thausand dollars
or less. The small works roster process includes the limited public warks process authorized
under subsection (3) of this section and any local govarmmeant authorized to award contracts
uzsing the srmall works roster process under this section rmay aweard contracts using the lirmited
pukblic warks procass undar subsaction (3) of this section.

[2)iay A state agency or authorized local government may create a single gencral
small warks raster, or may create a small works roster for different specialties or categaries of
anticipated work. Where applicabla, small warks rosters may make diztinctions batween
cantractors based upon different geographic areas served by the cantractar, The small warks
rastar of resters shall consizt of all respensible contractars wha have reguastad to ba on the
list, and where required by law are properly licensed or registered ta perform such wark in this
stata. A state agency or local governmant establizhing a srmall works roster or rosters may
require eligible contracters desiring to be placed on a roster or rosters to keep current recaords
of any applicable licenses, cartifications, registrations, bonding, insurance, or other
apprapriate matters an file with the state agency ar lozal gevernment as a condition of being
placad on a roster or rastars. At [east once a year, the state agency or lacal governmeant shall
publish in & newspaper of general circulation within the jurisdiction a notice of the existence of
tha raster ar rosters and solicit the names of contractars for such roster or rasters. In addition,
respensible contractors shall be added to an appropriate roster or rosters at any time they
submit & written ragquest and nacessary recards. Master cantracts may be raquirad te bea
signod that become offective when a specific award is made using a small works roster.

(b A state agency estahlishing a small works rester or rosters shall adopt ules
implamanting this subsection. A local governmant astablishing a srmall works roster or rostars
shall adapt an ordinance or resclution imple menting this subsection. Procedures included in
rulas adoptad by the department of entarprise sarvices in implementing this subsection must
he included in any rules providing for @ small works roster or rosters that is adepted by
anather state agency, if the authority far that state agency to engage in these activities has
heen delegated to it by the departrment of enterprise services under chapter 43,18 RCW. An
interlocal cantract or agreament betwsan two ar more stake agencies or local governments
establizshing a small works roster or rosters fo be used by the parties to the agreement or
cantract must claarly identify the lead antity that is respansible for implamenting the pravisians
of this subsection.

() Procedures shall be established for secuning telephone, written, or electronic
guatations from contractors on the apprapriate small works roster to assure that a competitive
price is established and to award contracts to the lowest responsible hidder, as defined in
RCW 35.04.010. Invitations far gquotations shall include an estimata of tha scopa and nature of
the weork to be perfermed as well as materials and equipment te be furnished. However,
datailed plans and specifications nased not be includad in the invitation. This subsection dees
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not eliminate other requirements for architectural or enginesring approvals as to quality and
campliance with building codas. Suataticns may be invited from all apprapriate contractars en
the appropriate small works roster, As an alternative, quotations may be invited from at least
fiva cantractars on the appropriate small works rastar whe have indicated the capability of
perfonming the kind of wark being contracted, in a manner that will eguitably distribute the
opportunity among the contraciors an the apprepriata rester. Hewever, if tha astimated cost of
the weork is frem twao hundred fifty thousand dollars to three hundred fifty thousand dollars. a
state agency or local government that choases to solicit bids from less than all the apprapriate
cantractors on the appropriate small works roster must also natify the remaining contractors
on the appropriate small waorks rastar that quotations on the work are being sought. The
governmant has the sole option of detarmining whethar thiz natice to the remaining
cantractors is made by: {7 Publishing notica in a lagal newspapar in genaral circulation in tha
arca where the work is to be done; (i) mailing a notice to these contractors; or (i} sending a
natice ta theze contractors by facsimile or other elactranic maans. Far purpeses of thiz
subscction (23c), "eguitably distribute” means that a state agency or local government
saliciting hids may nat favar cartain contractars on the appropriate small works raster over
cther cantractors on the appropriate small waorks rosterwho perform similar services.

[d) A contract awarded from a small works rester under this section need not be
advartisad.

(e} Immediately after an award is made, the bid quetations obtained shall be recorded.
ocpen to public inspection, and available by at least one of the following; Telephane ar
electronic requast.

(fr For projects avwarded under the small works rester process established under this
subsection, a state agency or autherized local govemment may waive the retainage
requirements of RCW B0.28.011(1)(a}. thereby assuming the liakilty for contractor's
nanpayment of: (i} Laberers, mechanics, subcoentractars, materialpersons, and suppliers; and
ti) taxes, increases, and penalties under Titles 50, 51, and 82 RCW that may be due from the
cantracter for the project. However, the state agency or local governmant has tha right of
recovery against the contractor for any payments made on the contractor's behalf. Recovery
of unpaid wages and banefits ara the first priority for actions filed against the coentract.

[3iay In liew of awarding eontracts under subsection {21 of this secticn, a state agency
o authorized local govamment may award a cantract for wark, construction, altaration, rapair,
or impreverment projects estimated to cost less than fifty thousand dellars using the limited
public works process provided under this subsection, Public works projects awarded under
this subsection are exempt from the other requirernents of the small works roster process
provided under subsaction (2} of this =ection and are exempt from the requirernent that
contracts be awarded after advertisement as provided under RCW 39.04.010.

(b Far limited public warks projects. a state agency or authorized local government
shall zolicit alectronic or written quetations from a minimurm of three contractors from the
appropriate small waorks roster and shall aveard the contract to the lowest responsible bidder
as defined undar RCWW 35.04.010. After an award is made, the quetations shall be apen to
public inspection and availakble by electranic request. A state agency or authorized local
govamment must equitably distribute opportunities far limited public warks prajacts amang
contractors willing to perform inthe gecgraphic area of the work. A state agency ar authorized
lacal govamment shall maintain a list of the contractors contacted and the cantracts awarded
during the previous twenty-four months under the limited public works process, including the
marme of the contractor, tha contractor's ragistration number, tha amoaunt of the contract, a
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brief descrption of the type of wark performed, and the date the contract was awarded, For
limited public worlks projects, a state agency or autharized local govarmment may waive the
payment and performance bond requirements of chapter 248,08 RCW and may waive the
ratainage requiraments of RCW &0 28 .011{1}{a), tharaby assuming the liability for tha
contractor's nonpayment of laborers, mechanics. subcohtractors, materialpersons, supplicrs.
and taxes, increazes, and penalies imposad under Titles 50, 51, and 82 RCW that may ba
due from the cortractor for the limited public works project, however the state agency or
authorized local government shall have the right of recovery against the contractor far any
payments made on the cantracter's behalf.

(4} The breaking of any praject into units or accamplishing any projects by phases is
prohibited i it is done for the purpose of aveiding the maximum dallar amount of a contract
that may be let using the small warks roster process ar limited public works process.

5} A state agency or authorized bcal government may use the limited public warks
process in this sechion to solicit and award small works roster contracts o minibusinesses and
micrabusinasses as defined undar RCW 389 26 010 that are ragistarad contractars.

(63 The definttians in this subsection apply throughout this section unless the cortext
clearly raquiras otharwiza.

[a) "Equitably distribute opportunities” means that a state agency or authorized local
governimant may not favar cerain contractors on the appropriate small warks rostar ovar ather
cantractors on the same rester who perform similar services.

(b} "State agency” means the department of enterprise services, the state parks and
racraation commissian, tha department of natural resources, the departrment of fish and
wildlife, the dapartrert of ranspartation, any institution of higher education as defined under
RCW 288 .10.016, and any cother state agancy dalegated authanty by the departrment of
enterprise services to engage in construction, building, renovation. remodeling, alteration,
improverment, or repair activities,

[2019c 434 § 6, 2016 c 2256 §33; 2009 ¢ 74 § 1; 2008 ¢ 130 § 17. Prior: 2007 ¢ 218 § B7;

2007 c 2106 1; 2007 133 § 4, 2001 c 28B4 G 1, 2000 ¢ 138 §101; 1998 ¢ 278 § 12,1982 c
198 §1; 1991 c 363 §109]

NMOTES:

Finding—Intent—2019 ¢ 434: See note following RCYVW 35 23 352 Intent—

Finding—2007 c 218; Ses note follawing RCWW 1.08,130,

Purpose—2000 ¢ 133: "The purpese of this act is to establish a comnmeon small
worls roster procedure that state agencies and local governmeants may usa to award
cantracts for constructicn. building, renovation, remedeling, alteraticn, rapair, or improvermant

of real property.” [ 2000 138 1]

Part headings not law—2000 ¢ 138: "Fanrt headings used in this act are not any
part of the law." [ 2000 ¢ 138 § 302.]

Furpose —Captions not law—— 1981 ¢ 363; See notes following ROW 2.32.180,
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Appendix 11 NAICS Code Availability - WSDOT DBE
Disparity Study — 2017

https:/wsdot.wa.gov/sites/default/files/2017/09/11/0OEO-DisparityStudy-2017.pdf
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Appendix 12 49 CFR Part 26 — Appendix A WSDOT

Contract Award DBE Requirements

Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract for
procuring construction, equipment, services, or any other purpose, a bidder must, in order
to be responsible and/or responsive, make sufficient good faith efforts to meet the goal.
The bidder can meet this requirement in either of two ways. First, the bidder can meet the
goal, documenting commitments for participation by DBE firms sufficient for this purpose.
Second, even if it doesn’t meet the goal, the bidder can document adequate good faith
efforts. This means that the bidder must show that it took all necessary and reasonable
steps to achieve a DBE goal or other requirement of this part which, by their scope,
intensity, and appropriateness to the objective, could reasonably be expected to obtain
sufficient DBE participation, even if they were not fully successful.

Il. In any situation in which you have established a contract goal, Part 26 requires you to
use the good faith efforts mechanism of this part. As a recipient, you have the responsibility
to make a fair and reasonable judgment whether a bidder that did not meet the goal made
adequate good faith efforts. It is important for you to consider the quality, quantity, and
intensity of the different kinds of efforts that the bidder has made, based on the regulations
and the guidance in this Appendix.

The efforts employed by the bidder should be those that one could reasonably expect a
bidder to take if the bidder were actively and aggressively trying to obtain DBE participation
sufficient to meet the DBE contract goal. Mere pro forma efforts are not good faith efforts
to meet the DBE contract requirements. We emphasize, however, that your determination
concerning the sufficiency of the firm’s good faith efforts is a judgment call. Determinations
should not be made using quantitative formulas.

Ill. The Department also strongly cautions you against requiring that a bidder meet a
contract goal (i.e., obtain a specified amount of DBE participation) in order to be awarded a
contract, even though the bidder makes an adequate good faith efforts showing. This rule
specifically prohibits you from ignoring bona fide good faith efforts.

IV. The following is a list of types of actions which you should consider as part of the
bidder’s good faith efforts to obtain DBE participation. It is not intended to be a mandatory
checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of efforts
may be relevant in appropriate cases.

A. (1) Conducing market research to identify small business contractors and suppliers and
soliciting through all reasonable and available means the interest of all certified DBEs that
have the capability to perform the work of the contract. This may include attendance at
pre-bid and business matchmaking meetings and events, advertising and/or written notices,
posting of Notices of Sources Sought and/or Requests for Proposals, written notices or
emails to all DBEs listed in the State’s directory of transportation firms that specialize in the
areas of work desired (as noted in the DBE directory) and which are located in the area or
surrounding areas of the project.

(2) The bidder should solicit this interest as early in the acquisition process as practicable to
allow the DBEs to respond to the solicitation and submit a timely offer for the subcontract.

The bidder should determine with certainty if the DBEs are interested by taking appropriate
steps to follow up initial solicitations.
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B. Selecting portions of the work to be performed by DBEs in order to increase the
likelihood that the DBE goals will be achieved. This includes, where appropriate, breaking
out contract work items into economically feasible units (for example, smaller tasks or
quantities) to facilitate DBE participation, even when the prime contractor might otherwise
prefer to perform these work items with its own forces. This may include, where possible,
establishing flexible timeframes for performance and delivery schedules in a manner that
encourages and facilitates DBE participation.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a solicitation
with their offer for the subcontract.

D. (1) Negotiating in good faith with interested DBEs. It is the bidder’s responsibility to make
a portion of the work available to DBE subcontractors and suppliers and to select those
portions of the work or material needs consistent with the available DBE subcontractors
and suppliers, so as to facilitate DBE participation. Evidence of such negotiation includes
the names, addresses, and telephone numbers of DBEs that were considered; a description
of the information provided regarding the plans and specifications for the work selected

for subcontracting; and evidence as to why additional Agreements could not be reached for
DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating
with subcontractors, including DBE subcontractors, and would take a firm’s price and
capabilities as well as contract goals into consideration. However, the fact that there may

be some additional costs involved in finding and using DBEs is not in itself sufficient reason
for a bidder’s failure to meet the contract DBE goal, as long as such costs are reasonable.
Also, the ability or desire of a prime contractor to perform the work of a contract with its
own organization does not relieve the bidder of the responsibility to make good faith efforts.
Prime contractors are not, however, required to accept higher quotes from DBEs if the price
difference is excessive or unreasonable.

E. (1) Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor’s standing within its industry, membership
in specific groups, organizations, or associations and political or social affiliations (for
example union vs. non-union status) are not legitimate causes for the rejection or non-
solicitation of bids in the contractor’s efforts to meet the project goal. Another practice
considered an insufficient good faith effort is the rejection of the DBE because its quotation
for the work was not the lowest received. However, nothing in this paragraph shall be
construed to require the bidder or prime contractor to accept unreasonable quotes in order
to satisfy contract goals.

(2) A prime contractor’s inability to find a replacement DBE at the original price is not alone
sufficient to support a finding that good faith efforts have been made to replace the original
DBE. The fact that the contractor has the ability and/or desire to perform the contract work
with its own forces does not relieve the contractor of the obligation to make good faith
efforts to find a replacement DBE, and it is not a sound basis for rejecting a prospective
replacement DBE’s reasonable quote.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance
as required by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.
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H. Effectively using the services of available minority/women community organizations;
minority/women contractors’ groups; local, State, and Federal minority/women business
assistance offices; and other organizations as allowed on a case-by-case basis to provide
assistance in the recruitment and placement of DBEs.

V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize
its documented efforts. At a minimum, you must review the performance of other bidders in
meeting the contract goal. For example, when the apparent successful bidder fails to meet
the contract goal, but others meet it, you may reasonably raise the question of whether, with
additional efforts, the apparent successful bidder could have met the goal. If the apparent
successful bidder fails to meet the goal, but meets or exceeds the average DBE participation
obtained by other bidders, you may view this, in conjunction with other factors, as evidence
of the apparent successful bidder having made good faith efforts. As provided in §26.53(b)
(2)((vi), you must also require the contractor to submit copies of each DBE and non-DBE
subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected
over a DBE for work on the contract to review whether DBE prices were substantially
higher; and contact the DBEs listed on a contractor’s solicitation to inquire as to whether
they were contacted by the prime. Pro forma mailings to DBEs requesting bids are not alone
sufficient to satisfy good faith efforts under the rule.

VI. A promise to use DBEs after contract award is not considered to be responsive to the
contract solicitation or to constitute good faith efforts.
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Appendix 13 WSDOT Design-Build Template

Design-Build Template
Design-Build Manual M 3126 (wa.gov)
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http://sharedot/eng/cn/hqconstr/dpb/DB%20Templates/Federal%20Funded%20Projects/Chapter%201%2C%20General%20Provisions%20FF_20210525_V18.docx
https://www.wsdot.wa.gov/publications/manuals/fulltext/M3126/DBM.pdf

Appendix 14 Guidance to RCW 39.10.300

RCW 39.10.300
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https://apps.leg.wa.gov/rcw/default.aspx?cite=39.10.300

Appendix 15 WSDOT Regular Dealer Request Forms

r_
Donariment of Transpartation UDBE/DBE Regular Dealer Project Request

This form ia to be used when a certified UDBEDBE firm is requesting to bs eounted az a Regular Desler on a specific coatract in which a UBBE/
I3HE goal hes been sel. Flease note, the request for Regular Denler status musg be received five (5) cidendir davs pricr to bid apening,

Company Name

Company Address
Cliry State dp

b

Company Phone Company Email

Company Contact Person Completing This Form

UDBE/DBE Certification NAICS Codes and Descriptions:

NAICS Code Description
Example: 237310 - Consiruction management, highwayv., road, steet and bridge

Contract Number and Name that the Company is requesting to act as a Regular Dealer on:

Contract Number/Federal Aid #

Contract Name

Bid Opening Date

Items specifically called for in the above listed contract that the Company will provide as a Regular Dealer':

By signing below vou certify (or declare) under penalty of perjury under the laws of the State of Washington that the
informaticon vou provided in this document are true and correct.

Signature Date and Place Signed

Please submit this completed form to CRP@wsdol. wa.gov or via fux 1o (360) 705-6801.

149 CTR 26.55 — A Regulac Bealer is a firm thal vwiis, operales, or maintains a sture, wirchouse, or other establishment in which the
malgrials, suppliss, articles, or equip of the general character desenbed by the spesifications and required under the conirict are
baught, kept in rock. and regularly sold or leased to the public in the usual course of business.

LIRETHE kepibe Draler Bt Regird
Few, ¥R 2009
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Appendix 16 WSDOT Trucking Forms

Disadvantaged Business Enterprise (DBE) Truck Unit Listing Log

A
7- Washington State DBE/FSBE Truck
" Department of Transportation Unit LIStlng LOg
Federal Aid No. |:| Primary |:| Updated Primary |:| Daily
Contract No. Prime Contractor
Contract Title
Trucking Firm I:l DBE D FSBE

Condition of Award
[Jves [INo [INa

OMWBE Cert. Number

Required for Primary, Updated Primary and Daily Submittals

Required for Daily Submittals

Plate

License VIN No Name of Truck Owner DBE or

Non-DBE?

Lease
Agreement
on File?*

Name of Truck Driver

Hours
Worked
(Daily)

Part A - To be filled out by Contractor/DBE/FSBE

* Submit all Lease Agreements (if applicable) in accordance with the Special Provisions or General Provisions.

| CERTIFY THAT THE ABOVE INFORMATION IS COMPLETE AND CORRECT, AND COMMIT TO UPDATING THIS FORM AS NECESSARY TO
INCLUDE ALL TRUCKS WORKING ON THE PROJECT. PROVIDING FALSE INFORMATION IS A VIOLATION OF 18 U.S.C. 1001

DBE/FSBE Representative Signature

Title

Date

Prime Contractor Representative Signature

Title

Date

Part B - To be filled out by PEO

Accepted by Project Office (Primary and
Primary Updates Only)

Inspector Name

DAII On-Site DBE/FSBE Trucks Listed

Date

Field Verification Date

DAII On-Site DBE/FSBE Trucks Not
Listed (See the Instructions on Page 2
if additional truck are on-site)

DOT Form 350-077
Revised 10/2023

See Instructions for Additional Information
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Underutilized Disadvantaged Business Enterprise (UDBE) Trucking Credit Form

Washington State . .
'7 Department of Tr tati Disadvantaged Business
’ epariment of Transportation Enterprise Utilization Certification

To be eligible for Award of this Contract the Bidder shall fill out and submit, as a supplement to its sealed Bid Proposal,
a Disadvantaged Business Enterprise (DBE) Utilization Certification. The Contracting Agency shall consider as non-
responsive and shall reject any Bid Proposal that does not contain a DBE Utilization Certification which properly
demonstrates that the Bidder will meet the DBE participation requirements in one of the manners provided for in the
proposed Contract. Refer to the instructions on Page 2 when filling out this form or the Bid may be rejected. An
example form has been provided on Page 3. The successful Bidder’s DBE Utilization Certification shall be deemed a
part of the resulting Contract.

Box 1: certifies that the DBE firms listed below have been contacted
regarding participation on this project. If this Bidder is successful on this project and is awarded the Contract, it shall
assure that subcontracts or supply agreements are executed with named DBEs. (If necessary, use additional sheets.)

Box 2:
Column 1 Column 2 Column 3 Column 4 Column 5
Name of DBE Project Role Description of Work Dollar Amount Dollar Amount
(See instructions) (See instructions) (See instructions) Subcontracted to be Applied
to DBE Towards Goal
(See instructions) (See instructions)
Disadvantaged Business Enterprise Total DBE Commitment Dollar Amount
Condition of Award Contract Goal Box 3 Box 4

5 |:| By checking Box 5 the Bidder is stating that their attempts to solicit sufficient DBE participation to meet
the COA Contract goal has been unsuccessful and good faith effort will be submitted in accordance with
Section 1-02.9 of the Contract

DOT Form 272-056 C
Revised 03/2018
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Instructions for Disadvantaged Business
Enterprise Utilization Certification Form
Box 1: Name of Bidder (Proposal holder) submitting Bid.
Box 2: Name of the Project.

Column 1: Name of the Disadvantaged Business Enterprise (DBE). DBE firms can be found using the Diversity
Management and Compliance System web page: https://wsdot.diversitycompliance.com. Repeat the name of
the DBE for each Project Role that will be performed.

Column 2: The Project Role that the DBE will be performing as follows;
. Prime Contractor
. Subcontractor
. Subcontractor (Force Account)
«  Work sublet as Force Account must be listed separately.
. Manufacturer
. Regular Dealer
«  Work sublet to a Regular Dealer must be listed separately.

* Regular Dealer status must be approved prior to Bid submittal by the Office of Equal Opportunity,
Washington State Department of Transportation, on each Contract.

. Broker
«  Work sublet to a Broker must be listed separately.
List each project role to be performed by a single DBE individually on a separate row. The role is used to

determine what portion of the amount to be subcontracted (Column 4) may be applied toward meeting the goal
(column 5).

Column 3: Provide a description of work to be performed by the DBE. The work to be performed must be consistent with
the Certified Business Description of the DBE provided at the Diversity Management and Compliance System
web page htips://wsdot.diversitycompliance.com

. A Bidder subletting a portion of a bid item shall state “Partial” and describe the Work that is included.
* For example; “Electrical (Partial) — Trenching”.
. “Mobilization” will not be accepted as a description of Work.

Column 4: List the total amount to be subcontracted to each DBE for each Project Role they are performing.

Column 5: This is the dollar amount for each line listed in the certification that the prime intends to apply towards meeting
the COA Contract goal. It may be that only a portion of the amount subcontracted to a DBE in Column 4 is
eligible to be credited toward meeting the goal See Note 1, Note 2, Note 3. The Contracting Agency will utilize
the sum of this column (Box 4) to determine whether or not the bidder has met the goal. In the event of an
arithmetic error in summing column 5 or an error in making appropriate reductions in the amounts in column
four, Sca‘ge INote 1, Note 2, Note 3, then the mathematics will be corrected and the total (Box 4) will be revised
accordingly.

Note 1: For Work sublet as Force Account the bidder may only claim 50% of the amount subcontracted (Column 4)
towards meeting the goal (Column 5). This information will be used to demonstrate that the DBE contract goal
is met at the time that the bidder submits their bid. For example; amount sublet as force account = $100,000
(Column 4) equates to ($100,000 X 50%) = $50,000 (Column 5) to be applied towards the goal.

Note 2: For Work sublet to a Regular Dealer the bidder may only claim 60% of the cost of the materials or supplies
(Column 4) towards meeting the goal (Column 5). For example; Material cost = $100,000 (Column 4) equates
to ($100,000 X 60%) = $60,000 (Column 5) to be applied towards the goal

Note 3: For Work sublet to a Broker the bidder may only claim the fees paid to a Broker towards meeting the
goal (Column 4). For example; amount sublet to a broker = $100,000 (Column 4) equates to ($100,000 X
reasonable fee %) = $ (Column 5) to be applied towards the goal.

Box 3: Box 3 is the COA Contract goal which is the minimum required DBE participation. The goal stated in the
Contract will be in terms of a dollar amount or a percentage in the Contract. When expressed as a percentage
you must multiply the percentage times the sum total of all bid items as submitted in the Bidder’s Proposal to
determine the dollar goal and write it in Box 3. In the event of an error in this box, the Contracting Agency will
revise the amount accordingly.

Box 4: Box 4 is the sum of the values in column 5. This value must equal or exceed the COA Contract goal
amount written in Box 3 or;

Box 5: Check Box 5 if insufficient DBE Participation has been achieved and a good faith effort is required. Refer to the
subsection titled, Selection of Successful Bidder/Good Faith Efforts (GFE) in the Contract.

See the Disadvantaged Business Enterprise Participation specification in the Contract for more
information.
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Appendix 17 USDOT QAs-49CFR-Part 26

Official Questions and Answers (Q&A's) Disadvantaged Business Enterprise Program
Regulation (49 CFR 26)
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Appendix 18 WSDOT DBE Onsite Review Forms

Commercially Useful

o — Evaluation Form - Service Provider
Date of On Site Review PEO Representative Name

Inspector Name PEO Signature

Inspector Signature Date Reviewed

» All Sections should be completed by Inspector and then sent to the Project Engineering Office (PEO) for review and validation.
Inspector should include pictures to support the verification and final Office of Equity and Civil Rights (OECR) determination
process.

+ Within 28 days of the PEO review, the CUF form should be sent to the regional OECR officer whom will then reconcile, and
determine final CUF determination. All applicable documents should be included in the submission.
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Purpose: This form serves as written certification that the elements of work performed by a Disadvantaged Business Enterprise
(DBE) contractor were monitored and evaluated according to the Commercially Useful Function and counting requirements of

49 Code of Federal Regulation Part 26.55. This form also contains data and questions to supplement monitoring of payments,
termination of work, or changes in contract scope that may require prompt action to ensure final compliance. This form is to be
completed at the peak of work, anytime there is a significant change in the DBE’s work scopes, and yearly for multi-year projects.
Once the PEO has completed its portion of the review, this form shall be sent by email to the Region OECR Representative within 28
calendar days of completion. This form is to be completed based upon the reviewer’s determination through observations and review
of pertinent documents.

Section | - Project and Payment Data Date:
Contract No./ID Project Name
Prime Provider DBE Goal % LA/Region
DBE Subcontract Amount DBE Commitment Amount % of DBE Work Completed
DBE Start Date DBE Payments to Date
DBE Provider Name DBE Representative
DBE Provider Owner DBE Representative Title
DBE is Performing as: Service Category:
Prime Service Provider |:| Sub Service Provider |:| Lower-tier Service Provider |:| Other

Provide a brief description of the DBE’s scope of work/services from the approved subcontract/sub-agreement:

The following two questions pertain to DBE participation submitted (under commitment) to meet a contract goal:

Are the descriptions of work in the DBE’s subcontract/sub-agreement and the Prime’s DBE commitment consistent?
|:| YES |:| NO (if “NO”, how was this resolved?) |:| N/A

Have there been any changes in project scope that would affect the DBE commitment?
|:| YES (If “YES”, describe changes in scope, impacts, and actions to resolve) |:| NO |:| N/A

Section Il - Evaluation - To be completed by PEO
Supervision & Management (Questions 1 -3 do not apply to temporary labor services) YES NO N/A

1. Was all work performed directed by the DBE’s supervisory personnel ? (e.g. DBE directs its own employees
and controls all elements of work; approving signatures/initials on work products, title blocks and other |:| |:| |:|
relevant documents were those of DBE supervisory personnel)

2. Do workflows indicate that the designated DBE Project Manager/Supervisor is directing all work? |:| |:| |:|

3. If the DBE project team or its representative is co-located in the prime’s office, is it evident that the DBE has I:l I:l I:l
sufficient on-site expertise and control that allows it to manage its work independently?
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Comments Required for all “NO” or “N/A” Responses:

Performance YES NO N/A

4. Did WSDOT or LA make adjustments in counting where the DBE itself sublet or outsourced any portion of D D D
its work to a non-DBE?

5. Did the DBE perform at least 30% of the work under its contract/agreement? |:| |:| |:|

6. Provide the value of any DBE work (under commitment) that was terminated by the prime and performed by
another firm without WSDOT'’s prior written consent:

6a. Where written consent was not obtained, did/will WSDOT/LA deny payment to the prime for DBE work D D D
it self-performed or DBE work performed by another firm?

7. Did the prime make every good faith effort to replace the value of work under commitment not performed by I:l I:l I:l
the DBE for any reason (other than State-initiated changes in scope)?

Comments Required for all “NO” or “N/A” Responses:

Workforce YES NO N/A

8. Based on the site visit, were the personnel observed/performing work consistent with the DBE’s affirmed I:l I:l I:l
listing of project personnel, payrolls, or other valid document?

9. With respect to professional services, are document authors and signers of certifications, stamps, seals, title D D D
blocks, etc. consistent with the DBE’s affirmed listing of qualified project personnel?

10. Based on employee interviews, is the DBE the only service provider that is compensating the personnel

performing the work? D D D

- Provide the names of DBE personnel observed or interviewed in the Comments box

Comments Required for all “NO” or “N/A” Responses:

Equipment YES NO N/A

11.Did the DBE use its own equipment to perform the work specified in its contract/agreement? (Total stations,
computer hardware, plotters, computer automated design software, personal protective equipment, tools, |:| |:| |:|
and other equipment required to perform or produce the work.)

12. For equipment not owned by the DBE, did the DBE lease it from a company other than the prime or an
upper-tier service provider?

service provider: OR —™

13. If 12. above is “NO,” provide the value of equipment borrowed or leased from the prime or an upper-tier I:l I:l I:l

14. Provide information about equipment leased or borrowed by the DBE:
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15. Did the prime increase DBE participation to replace the value of equipment borrowed or leased from the I:l I:l I:l
prime or upper-tier service provider, as indicated in “13.” above?

16. Is all equipment being operated by DBE employees and under the direct supervision of the DBE? |:| |:| |:|

Comments Required for all “NO” or “N/A” Responses:

Section lll - CUF Determination - to be completed by OECR

Based on the observations reported in this document, including relevant attachments, | affirm the DBE listed |:| Yes D No
in Section 1 of this form has been counted in accordance with 49 CFR §26.55, and accurately reflected in our
agency'’s reporting system.

OECR Name/Signature Date

OECR Manager Signature (Required if CUF not met)

Determination Comments:
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Form Instructions
Section 1 — Project and Payment Data (to be completed by PEO)

Fill in the information in the corresponding boxes.
Under DBE Goal % indicate the goal amount that was originally set by OECR.
Under DBE Subcontract Amount indicate the dollar amount of the DBE Subcontract.

Under DBE Commitment Amount indicate the amount committed as the condition of award (If this DBE is race neutral this amount
will be zero).

Under ‘DBE Performing as’, select the box corresponding to the type of contract being performed by the DBE. Provide a brief
description of the DBE’s scope of work in the free text section.

» Indicate a response to Q1. Are the descriptions of work in the DBE’s subcontract and the Prime’s DBE commitment consistent? If
‘NO’, enter response in free text box

» Indicate a response to Q2. Have there been any changes in project scope that would affect the DBE’s commitment? If ‘YES’, enter
response describing changes in free text box

Section 2 — Evaluation (Supervision and Management, Performance, Workforce, Equipment)
1. Indicate whether all work performed directed by the DBE’s supervisory personnel
2. For this question, indicate whether a designated DBE Project Manager/Supervisor is directing all work

3. Indicate if the DBE project team or its representative is co-located in the prime’s office, and is it evident that the DBE has sufficient
on-site expertise and control that allows it to manage its work independently

4. Indicate if WSDOT or LA made adjustments in counting
5. Indicate whether the DBE performed at least 30% of the work under its contract/agreement

6. Provide the value of any DBE work (in the box) that was terminated by the prime and performed by another firm without WSDOT’s
prior written consent 6a. Indicate whether WSDOT or the LA will deny payment when written consent was not obtained

7. Indicate if the prime made every good faith effort to replace the value of work under commitment not performed by the DBE for
any reason

8. Indicate whether the number of DBE personnel is consistent to the IDR AND were the personnel observed/performing work
consistent with the DBE'’s affirmed listing of project personnel

9. Indicate whether, in respect to professional services, are document authors and signers of certifications, stamps, seals, title blocks,
etc. consistent with the DBE’s affirmed listing of qualified project personnel

10. In regards to employee interviews, is the DBE the only service provider that is compensating the personnel performing the work.
Enter DBE personnel names in free text box. Comments required for ‘No’ or N/A’ responses

11. Indicate whether the DBE used its own equipment to perform the work specified in its contract/agreement
not belong to, or is being leased/rented from, the prime or upper tier subcontractor.

12. Indicate IF equipment is not owned by the DBE, did the DBE lease it from a company other than the prime or an upper-tier
service provider

13. If the answer to 12 above is ‘NO’, enter the value of equipment ; Or enter N/A
14. Enter comments about equipment as related to above Qs

15. Indicate whether the prime increased DBE participation to replace the value of equipment borrowed or leased from the prime or
upper-tier service provider

16. Indicate whether all equipment being operated by the DBE firm is under the direct supervision of the DBE

Section 3 — Office of Equal Opportunity Review and Evaluation

Commercially Useful Function and Affirmation (Enter CUF Determination) Reviewer Name/Signature
Review / Affirmation Date

Manager Signature (If CUF not met)
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Commercially Useful

o — Evaluation Form - Service Provider
Date of On Site Review PEO Representative Name

Inspector Name PEO Signature

Inspector Signature Date Reviewed

» All Sections should be completed by Inspector and then sent to the Project Engineering Office (PEO) for review and validation.
Inspector should include pictures to support the verification and final Office of Equity and Civil Rights (OECR) determination
process.

+ Within 28 days of the PEO review, the CUF form should be sent to the regional OECR officer whom will then reconcile, and
determine final CUF determination. All applicable documents should be included in the submission.
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Commercially Useful

o — Evaluation Form - Service Provider
Date of On Site Review PEO Representative Name

Inspector Name PEO Signature

Inspector Signature Date Reviewed

» All Sections should be completed by Inspector and then sent to the Project Engineering Office (PEO) for review and validation.
Inspector should include pictures to support the verification and final Office of Equity and Civil Rights (OECR) determination
process.

+ Within 28 days of the PEO review, the CUF form should be sent to the regional OECR officer whom will then reconcile, and
determine final CUF determination. All applicable documents should be included in the submission.
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Commercially Useful

o — Evaluation Form - Service Provider
Date of On Site Review PEO Representative Name

Inspector Name PEO Signature

Inspector Signature Date Reviewed

» All Sections should be completed by Inspector and then sent to the Project Engineering Office (PEO) for review and validation.
Inspector should include pictures to support the verification and final Office of Equity and Civil Rights (OECR) determination
process.

+ Within 28 days of the PEO review, the CUF form should be sent to the regional OECR officer whom will then reconcile, and
determine final CUF determination. All applicable documents should be included in the submission.
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Commercially Useful

o — Evaluation Form - Service Provider
Date of On Site Review PEO Representative Name

Inspector Name PEO Signature

Inspector Signature Date Reviewed

» All Sections should be completed by Inspector and then sent to the Project Engineering Office (PEO) for review and validation.
Inspector should include pictures to support the verification and final Office of Equity and Civil Rights (OECR) determination
process.

+ Within 28 days of the PEO review, the CUF form should be sent to the regional OECR officer whom will then reconcile, and
determine final CUF determination. All applicable documents should be included in the submission.
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Date of On Site Review PEO Representative Name

Inspector Name PEO Signature

Inspector Signature Date Reviewed

» All Sections should be completed by Inspector and then sent to the Project Engineering Office (PEO) for review. Inspector should
include pictures to support the verification and determination process.

»  Within 28 days of the PEO review, the CUF form should be sent to the regional Office of Equity and Civil Rights (OECR)
officer whom will then reconcile, and verify CUF determination. All applicable documents should be included in the submission
(listed below).

» Approved Request to Sublet (RTS)
» Inspector Daily Report (IDR) (date should match On Site Review (OSR))

If the Disadvantaged Business Enterprise (DBE) Firm is ‘Furnish and Install’, PEO shall submit:
 Invoices for materials delivered on the date the OSR was conducted.
* Proof of Payment made by the DBE Firm to the source of the materials delivered.

For Trucking and Hauling, the PEO shall also submit:
+ Daily Truck Unit Listing Log (WSDOT Form 350-077) for date the OSR was conducted
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Purpose: This form serves as written certification that the elements of work performed by a DBE contractor were monitored and
evaluated according to the Commercially Useful Function and counting requirements of 49 Code of Federal Regulation Part 26.55.
This form also contains data and questions to supplement monitoring of payments, termination of work, or changes in contract scope
that may require prompt action to ensure final compliance. This form is to be completed at the peak of work, anytime there is a
significant change in the DBE’s work scopes, and yearly for multi-year projects. Once the Project Engineer Office has completed its
portion of the review, this form shall be sent by email to the Region OECR Representative within 28 calendar days of completion. This
form is to be completed based upon the reviewer’s determination through observations and review of pertinent documents.

Section | - Project and Payment Data

Project No./ID Project Name

Prime Contractor DBE Goal % LA/Region

DBE Subcontract Amount DBE Commitment Amount % of DBE Work Completed

DBE Start Date DBE Payments to Date

DBE Company Name DBE Representative

DBE Company Owner DBE Representative Title

DBE is Performing as: Type of Arrangement:

|:| Prime Contractor |:| Subcontractor |:| Subcontractor Tier __ |:| Trucker/Hauler Furnish and Install |:| Labor Only

Provide a brief description of the DBE’s scope of work from the approved subcontract:

The following two questions pertain to DBE participation submitted (under commitment) to meet a contract goal:

Are the descriptions of work in the DBE’s subcontract and the Prime’s DBE commitment consistent?
|:| YES NO (if “NO”, how was this resolved?) |:| N/A

Have there been any changes in project scope that would affect the DBE’s commitment?
|:| YES (If “YES”, describe changes in scope, impacts, and actions to resolve) |:| NO |:| N/A

Section Il - Evaluation

Management YES NO N/A

1. Does the DBE’s Supervisor/Foreman direct and schedule all work activities, including material deliveries, I:l I:l I:l
without assistance from the prime or uppertier subcontractor?

2. Is the person who signs the DBE’s certified payrolls an employee of the DBE and not the prime or upper-tier I:l I:l I:l
subcontractor ?
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Comments Required for all “NO” or “N/A” Responses:

3. Did WSDOT or LA make adjustments in counting where the DBE itself subcontracted any portion of its work
to a non-DBE?

Performance

YES NO N/A

O

O

O

4. Did the DBE perform at least 30% of its subcontract with its own workforce?

O]

O]

O]

5. Provide the value of any DBE work (under commitment) that was terminated by the prime and performed by
another firm without the WSDOT’s prior written consent:

5a.  Where written consent was not obtained, did/will WSDOT or LA deny payment to the prime for work it
self-performed or was performed by another firm?

6. Did the prime make every good faith effort to replace the value of work under commitment not performed by
the DBE for any reason (other than Ownerinitiated changes in scope)?

Comments Required for all “NO” or “N/A” Responses:

7. Do DBE employee names only appear on the DBE’s payrolls and not the payrolls of the prime or other
contractor employed on the project?

YES NO N/A

O

O

O

8. Based on the review of at least one certified payroll, is the number of DBE personnel documented in the
project work report/diary consistent with the number of personnel on the DBE’s payroll(s)?

9. Based on employee interviews, is the DBE the only contractor providing pay and other compensation (i.e.
benefit plans) to its personnel?

10. Are the DBE’s employees working on a distinct element of work, independently without assistance of other
participating contractors?

O
0
0

O
0
0

O
0
0

Comments Required for all “NO” or “N/A” Responses:

11.For equipment used in the performance of work without permanent markings, were ownership documents
verified?( i.e. registrations, leases, or rental agreements)

Equipment

YES NO N/A

O

O

O

12. Was all equipment used by the DBE owned by the DBE, or leased/rented from a company other than the
prime or upper-tier subcontractor?

13. If 12. above is “NO,” provide the value of equipment borrowed or leased from the prime or an upper-tier
subcontractor: OR —

14. Provide information about equipment leased or borrowed by the DBE:

0o

0o

0o
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15.

For work under commitment, did the prime increase its DBE participation to replace the value of equipment
borrowed or leased from the prime or upper-tier subcontractor, as indicated in “13.” above?

16.

Is all equipment being operated by DBE employees and under the direct supervision of the DBE?

Comments Required for all “NO” or “N/A” Responses:

Materials (This section applies to “Furnish and Install” work only)
17.

Were material shipping documents addressed to the DBE?

18.

Was the DBE on-site to receive delivery of its materials?

19.

According to the material invoice, did the DBE purchase materials from a source other than the prime or
one of its affiliates? (If “NO” DBE credit is disallowed)

20.

According to the material invoice, were materials billed to the DBE or DBE Owner/representative? (Attach
Invoice)

21.

Was proof of payment obtained? (Attach document such as electronic funds transfer, copy of check, signed
payment certification, etc.)

22.

If a joint check was used, did it go through the proper approval process, and did the DBE present it to the
manufacturer/supplier?

Ooooood
Ooooood
Ooooood

Comments Required for all “NO” or “N/A” Responses:

Trucking/Hauling (Complete only page 1 and this section for trucking contracts/subcontracts)
23.

Briefly describe the on-site controls used to identify DBE and non-DBE haulers and to track the value of
their participation, i.e. number of trips, quantities, etc. (Attach supporting documents, such as haul tickets,
vehicle logs, trucking worksheets, etc.)

24,

Was at least one DBE-owned and operated truck used in the hauling operation?

25.

Does the State’s approved DBE Program allow hauling credit for non-DBEs? If “NO” complete Questions
26-28. If “YES” complete Questions 29-31.

26.

Were all trucks operated by DBE owner-operators, employees of the DBE or lower-tier DBE, or leased
from a non-DBE truck leasing company and operated by DBE drivers, bearing the name and USDOT
identification number of the DBE?

27.

Was the value of any non-DBE hauler’s participation adjusted to allow only fees and commissions?

28.

Considering the value/running tally of DBE hauling completed to date, as compared to remaining hauling,
does it appear that the DBE commitment will be met?

1:1 DBE/Non-DBE Counting

29.

Does the on-site monitoring of trucks provide a means to identify and count non-DBE and DBE haulers,
ensuring non-DBE hauling is limited to the value of DBE hauling?

30.

Was credit for only fees and commissions given for additional non-DBE hauling that exceeded the value of
DBE hauling?

31.

Considering the value/running tally of DBE and non-DBE hauling completed to date, as compared to
remaining hauling, does it appear that the DBE commitment will be met?

Ooo (oo ojgj.
Ooo (oo ojgj.
Ooo (oo ojgj.
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Comments Required for all “NO” or “N/A” Responses:

Section lll - CUF Determination - to be completed by OECR

Based on the observations reported in this document, including relevant attachments, | affirm that the DBE D Yes D No
listed in Section 1 performed independently and has been counted in accordance with 49 CFR §26.55, and
accurately reflected in our agency’s reporting system.

OECR Name/Signature Date

OECR Manager Signature (Required if CUF not met)

Comments:
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Form Instructions
Section 1 — Project and Payment Data (to be completed by Project Engineer Office)

Fill in the information in the corresponding boxes.
Under DBE Goal % indicate the goal amount that was originally set by OECR.
Under DBE Subcontract Amount indicate the dollar amount of the DBE Subcontract.

Under DBE Commitment Amount indicate the amount committed as the condition of award (If this DBE is race neutral this amount
will be zero).

Under DBE Contract Type, select the box corresponding to the type of contract being performed by the DBE.

Under DBE Contract Arrangement, select the box corresponding to the work type being performed by the DBE according to the
subcontract.

Provide a brief description of the DBE’s scope of work in the free text section.

» Indicate a response to Q1. Are the descriptions of work in the DBE’s subcontract and the Prime’s DBE commitment consistent? If
‘NO’, enter response in free text box

» Indicate a response to Q2. Have there been any changes in project scope that would affect the DBE’s commitment? If ‘YES’, enter
response describing changes in free text box

Section 2 — Evaluation (Management, Performance, Workforce, Equipment, Materials, and Trucking/Hauling if applicable)
1. Indicate whether the person supervising the DBE and directing all work activities is the DBE Site Supervisor or Foreman

2. For this question, indicate if the DBE’s certified payrolls are signed by an employee of the DBE and not the PRIME or upper tier
subcontractor

3. Indicate if the owner made any adjustments to counting where the DBE subcontracted any portion of its work,
4. Indicate if the DBE performed at least 75% of work with its own workforce

]

. Enter the value of DBE work (under commitment) that was terminated, and then performed by another firm
5a. Indicate if any payment will be denied by the owner

. Indicate whether Good Faith Effort(s) for replacing the value of work was sufficient

. Indicate whether DBE employees only appear on DE payrolls or on PRIME/other contractor payrolls

. Indicate whether the number of DBE personnel is consistent to the IDR

. Indicate whether the DBE firm is the only contractor providing pay/other compensation to its personnel

= =2 © 0o N O

0. Indicate whether the DBE employees are working independently without assistance from other contractors
1

. Indicate whether vehicle registrations and/or lease/rental agreements were reviewed on-site for equipment without permanent
markings to ensure the equipment does not belong to, or is being leased/rented from, the prime or upper tier subcontractor.

12. Indicate whether all large equipment used by the DBE is owned, leased or rented
13. If the answer to 12 above is ‘NO’, enter the value of equipment
14. Enter comments about equipment as related to above Qs

15. Indicate whether the prime or upper tier contractor added work to the DBE firm to make up for the loss of countable participation for
the leased equipment value

16. Indicate whether all equipment being operated by the DBE firm is under the direct supervision of the DBE

17. Indicate if materials delivered to the project site were address to the DBE

18. Indicate whether the DBE firm is listed as the receiver of those item and was on site

19. Indicate whether the DBE purchased materials from a source other than from the prime or upper tier subcontractor.
20. Indicate whether the materials invoice was billed to the DBE or DBE owner (ensure invoice is attached)

21. Indicate whether proof of payment was obtained (attach supporting documentation such as copy of check, EFT, Accounting
reconciliation, etc)

22. Indicate whether a Joint Check was used and if so, did it go through the required approval process and DBE ‘present’ the check to
the manufacturer/supplier

23. Enter in the free text box comments on the on site controls used to identify the DBE, non DBE haulers and how value of
participation is tracked (# of trips, quantities, etc). Attach supporting documents such as vehicle logs, worksheets etc.

24. Indicate whether at least one DBE owned and operated truck was used in hauling
25. Indicate whether the program allows for hauling credit

If ‘NO’, complete Questions 26-28.

If 'YES’, complete Questions 29-31
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26. Indicate whether all trucks used by the DBE used bear the name and USDOT ID # of the DBE (non DBE truck leasing company)
27. Indicate whether the value of the non DBE hauler participation was adjusted

28. Indicate whether DBE commitment will be met

29. Indicate whether the monitoring of trucks provides a means to identify and count non DBE and DBE haulers

30. Indicate whether credit for fees/commissions was given

31. Indicate after review of total value, will commitment be met

Section 3 - Office of Equal Opportunity Review and Evaluation
Commercially Useful Function and Affirmation

Reviewer Signature

Review / Affirmation Date

Reviewer Name and Title
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T R i Comeims o et o ton (U
Date of On Site Review PEO Representative Name

Inspector Name PEO Signature

Inspector Signature Date Reviewed

» All Sections should be completed by Inspector and then sent to the Project Engineering Office (PEO) for review. Inspector should
include pictures to support the verification and determination process.

»  Within 28 days of the PEO review, the CUF form should be sent to the regional Office of Equity and Civil Rights (OECR)
officer whom will then reconcile, and verify CUF determination. All applicable documents should be included in the submission
(listed below).

» Approved Request to Sublet (RTS)
» Inspector Daily Report (IDR) (date should match On Site Review (OSR))

If the Disadvantaged Business Enterprise (DBE) Firm is ‘Furnish and Install’, PEO shall submit:
 Invoices for materials delivered on the date the OSR was conducted.
* Proof of Payment made by the DBE Firm to the source of the materials delivered.

For Trucking and Hauling, the PEO shall also submit:
+ Daily Truck Unit Listing Log (WSDOT Form 350-077) for date the OSR was conducted
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- DBE/UDBE/FSBE Commercially Useful

'7'- Washington State . Function On-Site Review for
/@ Department of Transportation Regular Dealer and Manufacturers

Purpose: This form serves as written certification that the elements of work performed by a Disadvantaged Business Enterprise

(DBE) contractor were monitored and evaluated according to the Commercially Useful Function and counting requirements of

49 Code of Federal Regulation Part 26.55. This form also contains data and questions to supplement monitoring of payments,
termination of work, or changes in contract scope that may require prompt action to ensure final compliance.

This form is to be completed for each project, for each construction season, and for each primary scope of work. If the form is
submitted with missing/incomplete information, it will be returned to the Project Engineer’s Office for completion. This form shall be
sent to the Region Office of Equal Opportunity Compliance Specialist within 10 calendar days of completion.

This form is to be completed based upon the reviewer’s determination through observations and review of pertinent documents.

Section I: Project and Payment Data (To be completed by Project Engineer Office/Local Agency)

Contract Number Prime Contractor

Contract Name

Approximate % of DBE Work Complete DBE Goal %

DBE Subcontact $ Amount DBE Commitment $ Amount Region/Local Agency
DBE Start Date Total Payments to DBE to Date Federal Aid No.
DBE Firm Name DBE Firm Owner

DBE Contract Type: [[]Regular Dealer [ ] Manufacturer

Certification Type: [JubBe [ ]DBE []Federal Small Business Enterprise (FSBE)

Description of work to be performed by the DBE:

Section II: Project Engineer Office/Local Agency Observations
FOR REGULAR DEALERS ONLY

1. If the material being supplied is a bulk item (i.e., aggregate, petroleum, etc.) did the
DBE use its own distribution equipment? If no, please explain below (and obtain a copy |:| Yes |:| No |:| N/A
of any lease agreements:

DOT Form 272-064
Revised 06/2020
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2. Has a copy of the materials invoice/purchase order and delivery ticket(s) been
provided to the project office? If no, please explain: [ves CINo Clnia

FOR MANUFACTURERS ONLY

3. Is the manufacturing location considered part of the project site (Where the project
construction will take place)? [dves [CIno CIna

4. Did the product meet the project specifications? If no, please explain: |:| Yes |:| No |:| N/A

Project Office Personnel
Project Office Representative:

Printed Name Signature Date

Section llI: Office of Equal Opportunity Review and Evaluations
FOR REGULAR DEALERS ONLY

1. Is the DBE firm listed on the WSDOT Office of Equal Opportunity Regular Dealer List I:l D I:l
as an approved Regular Dealer specifically for this project? If no, please explain: Yes No N/A

DOT Form 272-064
Revised 06/2020
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2. Per the DBE purchase order/invoice, indicate the project specific product or material being supplied
Product/Material Name Product/Material Quantity Product/Material Costs

3. How is the product getting delivered to the project site? Please attach copy of delivery tickets

4. If the product was shipped, who organized the shipping, who took possession of the products/materials, and who was invoiced for
the shipping?

5. Are material invoices for UDBE related materials billed to the Prime Contractor from

the DBE Regular Dealer? Attach proof of payment from the Prime to the DBE. [1ves [INo CIna
If no, please explain below:

FOR MANUFACTURERS ONLY

6. Is the DBE certified by OMWBE, as noted with corresponding NAICS codes, for the

work to be performed by the DBE and specific products/material to be provided for this |:| Yes |:| No |:| N/A

project?

7. List the DBE Major equipment used to fabricate product.

Make/Model/Year Owned/Leased Condition Logo Markings

|:| Yes |:| No
|:| Yes |:| No
|:| Yes |:| No
|:| Yes |:| No

8. If the equipment is leased, is there a formal agreement identifying the terms and I:l v D N I:l NA

es o

parties? Please attach a copy of the lease agreement. If no, please explain:

DOT Form 272-064
Revised 06/2020
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9. Per the DBE purchase order/invoice, indicate the project specific product or material being supplied
Product/Material Name Product/Material Quantity Product/Material Costs

10. What type of manufacturing plant does the DBE firm have?

11. Is the DBE firm manufacturing the product at the plant or only supplying the product? D Yes D No D N/A

12. If only supplying the product, where did the product originate? Please explain below:

13. Who and Where did the DBE firm purchase the material from to fabricate or significantly alter the material to create the product?

14. How is the product/material getting delivered to the project site? (attach copy of the delivery ticket)

DOT Form 272-064
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15. If the product/material was shipped, who organized the shipping and who was invoiced for the shipping?

16. Are material invoices for UDBE related materials billed to The Prime Contractor from
the DBE Regular Dealer? Attach proof of payment from the Prime to the DBE [ Yes CIno CIna
If no, please explain below:

17. Did the proof of payment for materials obtained from the PEO show that payment

was made by the UDBE firm? [1ves [Ino CIna
If no, please explain below:

Section IV: Commercially Useful Function Determination
Office of Equal Opportunity Personnel

OEO Review performed by:

Printed Name Signature Date

Based on work observed and records reviewed, | have determined that the DBE listed
in Section 1 performed independently in accordance with the requirements of 49 CFR § |:| Yes |:| No |:| N/A
26.55 and any commitment by the prime to utilize the DBE as a condition of award.

OEO DBE Compliance Manager:

Printed Name Signature Date

DOT Form 272-064
Revised 06/2020
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Form Instructions
Section 1 — Project and Payment Data (to be completed by Project Engineer Office)
Fill in the information in the corresponding boxes.

Under DBE Contract Type, select the box corresponding to the type of contract being performed by the DBE. In addition, please provide
the following if applicable.

1. List the dollar amount of any work committed to the DBE firm that was not performed because of termination, partial termination,
underrun, or substitution by another subcontractor or DBE firm.

2. Indicate whether the prime followed the termination process and received written concurrence for any termination or reduction in
work.

3. If concurrence was not obtained, indicate if payment was withheld for the work item originally committed to the DBE, but not
performed by them.

4. For any underrun in commitment, the prime is required to submit good faith effort documentation showing their efforts to obtain DBE
participation after contract award. Indicate whether any good faith effort submission was approved.

Approximate % of DBE Work Completed: Enter the percent completed for the overall contracted work completed up to the date of this
onsite review. (On large design-build projects this may not be exact so use best estimate in that case).

DBE Goal %: Enter the DBE Goal assigned to the project when awarded to the prime.
DBE Invoice/Purchase Order $ Amount: Enter the total amount the prime committed to pay the DBE for completed work.

DBE Commitment $ Amount: Enter the contracted dollar amount the DBE will receive for performing this work (This amount should be
obtained from the DBE Utilization Certification form or DBE Bid Item Breakout).

Region/Local Agency: Enter the WSDOT region name or the municipality (local agency) responsible for this project.
DBE Start Date: Enter the date the DBE started working on its contracted scope of work.

Total Payment to DBE to Date: Enter the value of the dollar amount that the UDBE has been paid for work completed so far, on the date
this review is completed.

Section 2 — Project Engineer Office/lL ocal Agency Observations and Interviews
To properly complete this form, attach the following documentation:

* Purchase Orders

* Invoices

* Delivery tickets

« Cancelled checks

* Inventory List

1. Select Yes or No. If no, explain why you think the DBE did not use their own distribution equipment to supply the materials. It is
important to note that items not typically kept in stock and regularly sold are considered brokered unless taken into possession and
distributed by the DBE; State should apply more scrutiny relative to the products for which the DBE is certified.

2. Select Yes or No. Make sure the delivery ticket show where the products originate. If no, explain why the project office did not obtain
a copy of the materials invoice/purchase order.

3. Is the manufacturer completing work on the project site? If yes, please explain.
4. This question is to ensure that product provided meets contract specifications. Select Yes or no. f no, please explain

DOT Form 272-064
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Section 3 — Office of Equal Opportunity Review and Evaluation

1. Did you check WSDOT’S Regular Dealer list to ensure the UDBE firm was approved as a Regular Dealer for this specific project?
Here is the WSDOT OEO website link to locate the Regular Dealer list: http://www.wsdot.wa.gov/EqualOpportunity/default.htm

N

. Provide list of equipment used to complete the DBE work. From review of DBE purchase order/invoice, please provide List, quantity
and cost of any materials provided by the DBE firm to the project.

w

. Review Delivery of tickets and describe how the DBE delivered the product/material to the project site.
4. Provide name of the individual responsible for shipping and company responsible for paying for the shipping

5. Did OEO obtain and reviewed a formal agreement document between the prime and the DBE? If no, please explain. Review and
provide proof of payment

6. Did OEO ensure the manufacturer is certified and in the OMWBE Directory @ https://omwbe.diversitycompliance.com/
7. Provide Lease agreement and registrations to properly answer this question
8. Provide Lease agreement

9. Provide list of equipment used to complete the DBE work. From review of DBE purchase order/invoice, please provide List, quantity
and cost of any materials provided by the DBE firm to the project.

10. Provide a description of the manufacturer’s plant.
11. Answer accordingly. Provide pictures if available.

12. For questions 12 through 16, provide any material invoices, delivery tickets, proof of payments and any other pertinent
documentation.

DOT Form 272-064
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Appendix 19 Joint Check Request Form

Contractor Prequalification Questionnaire and

A .
'7’ D omt of Teansportation  Affidavit for Region Ad and Award Contracts

($100,000 or Less)
Date Submitted By Business License Number
Address (Street) Phone Number

Prime Contractor/Design-Builder

Prequalification Requested For (Identify Project by Advertised Name)

What is the Value of Your Firm’s Assets (Net Worth)?

$

List Two Similar Projects Your Firm Has Completed in the Last Year. (Owner’s Name and Phone Number)
1.

Owner’s Name: ‘ Phone Number:

2.

Owner’s Name: ‘ Phone Number:

Were the projects listed above completed on time? D Yes D No

Does your firm owe any monies on any projects which were completed

within the last year? (If Yes, provide a separate statement.) D Yes D No

Have you or your firm been convicted of any criminal act involving

a contractor or contracts? (If Yes, provide a separate statement.) D Yes D No
Affidavit

State of County of

The undersigned, being duly sworn, deposes and says that the foregoing is a true statement of facts concerning the firm (or
individual herein named). As of the date indicated: that the answers to the foregoing interrogatories are true; that this statement is
for the express purpose of inducing the Washington State Department of Transportation to award the firm (or individual) a contract
and that the depository, vendor, or other agency herein named is hereby authorized to supply the Washington State Department of
Transportation or its agents with any information necessary to verify this statement.

Name of Firm (Be Exact):

Authorized Signature Authorized Signature

Authorized Signature Authorized Signature

Sworn to before me this

day of , 20
Corporate
Seal(s)
(Notary Public)
Notary Seal
Approved By Date
Region Administrator
DOT Form 272-063 EF
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Appendix 20 Links Page

Construction - General Special Provisions
Standard Specifications M 41-10
Construction Manual M 41-01

Consultant Service Manual M 27-50
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https://wsdot.wa.gov/Business/Construction/SpecificationsAmendmentsGSPs.htm
https://wsdot.wa.gov/publications/manuals/fulltext/M41-10/SS2021.pdf
https://www.wsdot.wa.gov/publications/manuals/fulltext/M41-01/Construction.pdf
https://www.wsdot.wa.gov/publications/manuals/fulltext/M27-50/ConsultantServiceManual.pdf

Appendix 21

Interagency Agreement (OMWBE)

"BARTY".

Plan.

GCB 3205

a.

Interggency Agreemenl

WSDOT # GCB 3205

INTERAGEMNCY AGREEMENT
Between
WASHINGTOMN STATE DEPARTMENT OF TRANSPORTATION
And
OFFICE OF MINDRITY AND WOMEN'S BUSINESS ENTERPRISES
For The
Disadvantaged Business Enterprise Certification Program

1. Purpose and Authority

This Interagency Agreement (Agreement) exists between the Washington State Department of
Transportation, hereinafter called "WSDOT", and the Office of Minority and Wamen's Business
Enterprises, herginafter called "OMWBE", collectively the "PARTIES" and individually the

The purposa of this Agresment is to document the terms and conditions under which WSDOT
and OMWBE are 1o implement the Certiflcation portion of the USDOT Disadvantaged Business
Enterprise [DBE) Program and WSDOT's Small Business Enterprise (SBE} Program Participation

This Agreement is efective for the period of luly 1, 20159 through June 30, 2021 unless terminated
in accordance with the Cancellation/Termination provision of this document,

Under this Agreement, and the State of Washington Unified Certification

Program [UCP], OMWEE is designated as the exclusive certification authority for purposes of Title

49 of the Code of Federal Regelations {49 CFR) Parts 23 and 26,

2, WSDOT Responsibilities

WSDOT shall conduct a review of OWMWBE s centification process every ather year for
DBE and SBE tirms to ensure compliance with various federal regulations, including 49
CFR Part 26 and official guidance. The review shall be conducted in 2019 and 2021, on
dates mutually agreed upon between WSDOT and OWWEBE,

WSEDOT and OWWEE shall reconvene no maore than one calendar year after each bi-

annual review to discuss progress made on any recommendations made in the final
review sumemary.

infa

Disadvantaged Business Enterprise Program Participation Plan M 3142

Revised December 15, 2023

Page 217



Interagency Agreement

WSDOT shall review and investigate complaints filed agsinst OMWEE regarding
OMWBE's actions related to the DBE or SBE Program. The investigations will begin
withln 30 calendar days of receipt. Once a conclusion is reached, WSDOT will render
a decision and notify OMWEBE of its findings.

W5DCT and OMWBE agree to cooperate in the investigation of third party complaints
refating to DBE or SBE certification requirements,

WS5DOT shall participate in monthly meetings with OMWBE staff and reprezentatives
from Federal Highway Administration to discuss issues related to the DEE program,
such a:z certification and decertification of firms, changes in federal regulations,
questipns  about MAICS codes, and to develop and implement consistent
interpretations, processes and procedures.

WSDOT agrees to provide DMWBE capies af any Commercially Useful Function (CUF)
Review Report that resulted in Tindings within ten calendar days of completion of the
CUF review, and agrees 1o notify OMWEE in writlng, within ten working days, of the
date of suspension or disbarments for cause or other sanctions imposed on any DBE
firm.

W5DOT shall appoint the Director of the Office of Equal Opportunity, or the Director's
designee, to act as its OMWEE liaison.

WEDOT shall continue to pay for the certification and online application modules
provided within the diversity platform, B2GNow.

3. OMWBE Responsibilities

GCB 3205

OMWEBE shall administer the designated UCP for the implementation and
maintenance of the DBE and 5BE certification programs in compliance with 49 CFR
parts 23 and 26, OMWEE's duties include performing DBE and SBE certification
reviews, annual updates, complaint investigations, Morth American Industrial
Classification System (NAICS) Codes reviews, miscellaneous changes, remaval of firms
na longer wishing to participate or continee to participate as a DBE or SBE, and
correspanding proceedings in USDOT-related programs consistent with 4% CFR Parts
23 and 26 and WSDOT's DBE Participation Plan,

Cnee a completed application is received, OMWEE shall make a determination on an
application for certification within 90 calendar days. If OMWBE is unable to make a
certification decizion within 90 days, it chall notify the firm, and WSDOT, in writing
immediately upon determination that the 90 day allotted time period is not feasible.
The written notification will ciearly state the reasons for the delay, and include an
approximate date that the process will be completed, OMWEE shall only extend the

2of0
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GCE 3205

Interogency Agreement

processing time for a firm's applicstion ence, for an additional 60 calendar days,
unless otherwise approved by USDOT. OMWEBE shall only reguest extensions as
provided by the criteria and documentation outlined in 49 CFR Parts 23 and 26. A
complete application means all questions on the Uniform Certification Application
form have been answered, all required documents from the form's checklist hawe
been submitted, the affidavit and personal net worth form are signed and notarized,
and payment is received in full.

For certification appeals, OMWBE shall follow the procedures set forth in 4% CFR
626,89, and the WSDOT Participation Flan,

GMWEBE shall participate in monthly meetings with WSDOT Dffice of Equal
Oppoertunity staff and representlatives fram Federal Highway Adminisization 1a
discuss issues related to the DEE pragram, such as certification and decertification of
firms, changes in federal regulations, guestions about NAICS codes, and to develop
and implerment consistent interpretations, processes and procedures.

. OMWBE shall utilize the most current version of the NAICS Codes to determine size

limitations for certification eligibility purposes and to determine the scopes of work
that firms are certified to perform. OMWEE shall include the NAICS codes with
appiicable index entries in the directory of DBE firms. NAICS codes shall be reviewed
and updated as necessary, OMWBE shall consult with W5DOT to ensure that the work
description(s) and MAICS code(s) of each certified DBE firm in the directory is accurate
in order to minimize bid complications for WSDOT,

In accordance with 49 CFR 26, OMWEE shall issue NAICS Codes to DEE firms down to
the index entries,

In regard ta onsite reviews, OMWEE shall:
i.  Take photographs to include in the firm's file during the onsite wisits;

i1, Conduct onsite reviews prior to issuing NAICS codes that differ from the scope
of wark the firm is presently certified to perform;

3afa
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Interogency Agreement

ili.  Exercise its best efforts to conduct onsite reviews within 180 calendar days after
the expiration of the four year period. In cases where there are multipie DBEs
whase onsite reviews are outdated by four or more years, an extension of an
additional 180 days will be granted by WSDOT to complete those reviews.
OMWBE shall prioritize reviews starting with the mest outdated and working
forward.

v, Ifitis known and indicated to OMWBE by WSDOT that 2 firm is actively bidding
on a WSDOT highway related construction or consulting project, OMWEE will
atternpt to schedule onsite reviews for those firms first.

W,  OMWEL agrees to use its best efforts to work with UCPs of the home states of
out-ot-state DBEs to secure onsite reviews that are cutdated by more than four
years.

. OMWEE shall foliow the Interstate Certification standards set forth in 49 CFR Part

26.85 for firms applying for certification from another state.

OMWEE shall maintain the OMWEE Directory of ali Certified Firms in accordance with
49 CFR  §26.81{g). The directory shall be aveilable on its website
{www.omwhe.wa.gov] and shall be updated daily. Mewly certified firms shall be
searchable within the online directory within 28 hours of certification.

OMWEE shall accept only verified copies {i.e. signed by accountant, firm owner, or
accompaniad by e-verfication proof of filing) of tax documents for making
certification eligibility determinations.

OMWEE will initiate an investigation into all complaints within 30 calendar days of
receipt of the complaint. Complaints regarding OMWBE's implementation of the DBF
and 5BE certification program shall be hsndled by WSDOT pursuant to paragraph Xc)
above.

OMWEE shall maintain records of all complaints in compliance with Paragraph 6[a).
The complaint log should contain the foliowing:

1. Date of complaint

Complainant

3. Detailed nature ofthe complaint, including all allegations
apainst the DBE ar SBE firm
Status of the complaint

&, Anticipated review comphetion date

lied

m. ORWEBE has designated the Office of Administrative Hearings [QAH) to make the final

GCB 3208

decision regarding remaval of eligibility. An Administrative Law Judge knowledgeable
in the DBE and SBE programs will be assigned ta hear the matter,
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n. QOMWEE shall transmit to WSDOT within 24 hours of receipt of notice from USDOT the
names of DBF or 3BE firms remanded back from USDOT.

o. OMWEE shall be responsible for maintaining necessary  federal reporting
documentation as required by 49 CFR Parts 23 and 26,

p. OMWEL shall continue to provide WSDOT with appropriate information and reports
upon reguest within 15 calendar days of the request.

. OMWBE shall continue to provide WSDOT with DBE and SBE Certification Activity
Reparts within five calendar days after the end of each guarter,

4, Payment

WS5DOT, in consideration of the performance by OMWEE of its responsibilities set forth in this
Agresment, agrees to pay OMWEE 52,101,000, per state biennium under the terms of this
Agrezment. No payments in advance or in anticipation of goods or services to be provided under
this Agreement shall be made by WSDOT.

The above maximum amount will be paid in four quarterly payments annually far the activities
pravided under this Agreement. The quarterly payments will be $262,625.

The Office of Financial Management will bill WSDOT gquarterly. Upon receipt of these billings,
WAEDOT shall review the DEE Activity Reporls and make the guarterly payments to GMWEE
within 30 calendar days of WSDOT's receipt of the billing fram OF.

OMWEE shall refund to WSDOT the Tull amount of any errenecus payment or Gverpayment
under this Agreement within 30 calendar days of receiving written notice of such erranesus
payment.

5. Period of Performance

This Agreement shall be effective July 1, 2019, and terminates on June 30, 2021, unless one of
the following occurs:

a. USDOT approval of certification responsibility delegated by WSDOT to OMWEE iy
withdrawn. in which case, this AGREEMENT s effectively terminated on the date of
notification.

b, The AGREEMENT is amended or terminated in writing by WSDOT or OMWEE as
pravided in Paragraph 13,
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C.

Interngency Agreement

The Washington State Legislature designates another state agency as the UCP for
Washington State,

6. Maintenance and Inspection of Records

OMWEE shall maintain baeks, records, documents, data and ather evidence relating
to this Agresment and performance of the services described herwin, including but
mot limited to accounting precedures and practices which sufficiently and properly
reflect all direct and indirect costs of any nature expended in the performance of this
Agreerment. OMWEE chall retain such records in campliance with the Office of the
Secretary of State [S058) Records Retentlon Schedules as documented on the 508
website:

http:/ e, sos.wa. gov/archives/Recordshanagement/RecordsRetentionsc
hedulesforstateGovernmentAgencies aspx and for a period of no less than six years
following the date of final payment,

. These records, including materials generated under the Agreement, shall be subject

to inspection, review or audit by WSDOT and/or USDOT, personnel duly authorized by
W5DOT, the Office of the State Auditor, and federal and state officials so autherized
by law, regulation or agreement.

OMWEE shall make its staff available to provide such technical assistance as WSDOT
and/or USDOT staff may reasanably require for purposes of inspecting and copying
CMWBE files and records.

If any litigation, claim or audit beging before the expiration of the six year period, the
recards shall be retained until all Ftigation, claims, or audit findings involving the
records have been resolved.

7. Canfidential Informatian

GCE 3205

To the extent allowed by law, personal, business or other confidential information
collected, used, or acquired in connection with this Agreement shall be protected
against umauthorized use, disclosure, modification or loss. QOMWEE shall ensure its
employees or agents use persenal information sclely for the purposes of
accomplishing the services set forth herein

OMWEE shall follow state and federal laws regarding public disclosure regarding the
release of confidential information if a public records reguest s received. In
performing work under this Agreement, the PARTIES will be compiling, maintaining
and exchanging confidential information. Each PARTY will utilize reasonable security
procedures and protections to assure that records and documents are not

Gof
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erronecuslty disclosed to third parties. However, the PARTIES acknowledge that State
Agencies are subject to chapter 42.56 RCW, the Public Records Act,

£ The PARTIES also acknowledge that information contained within certification files is
sensitive and confidential. Therefore, both Parties agree that information is restricted
to employees who need the information to perform their assigned duties. In addition,
Parties will maintain an employee policy that is consistent with the paragraph abowve.

8. Indemnification

Each ot the PARTIES to this Agreement shall protect, defend, indemnify, and hold harmless the
other PARTY, as well as its officers, officials, employees, and agents while acting within the scope
of their employment as such, from any and all costs, claims, judgment, and/or awards of
damages, arising out of, or in any way resulting fram, each of the PARTY's negligent acts or
omissians in the course of performing the PARTY's duties under this Agreement,

Mo PARTY will be required to indemnify, defend, or save harmless the other PARTY if the claim,
suit or action for injuries, death, or damages is caused by the sole negligence of the other PARTY.
Where such claims, sufts, or actions result from concurrent negligence of the PARTIES, the
indemnity provisions provided hersin shall be valid and enforceable only to the extent of the
PARTY's own negligance.

Each of the PARTIES sgraes that its obligations hereunder extend to any claim, demand, and/or
cause of action brought by, or on behalf of_ any of its employees or agents. For this purpose, each
of the PARTIES, by mutual negotiation, hereby waives, with respect to the other PARTY only, any
immunity thal would otherwise be available against such claims under the Industrial Insurance
provisions af Title 51 RCW.

This indamnification and waiver shall survive the termination of this Agreement.

9, Independent Contractor

Each PARTY shall be deemed an independent contractor for all purpases, and the employees of
each PARTY or any of its contractors, subcontractors, consultants, and the employees thereof,
shall not in any manmner be deerned to be employees of the other PARTY.

10. Order of Precedence
1. Applicable Faderal and \Washington State Statutes and Regulations;

2. Terms and Conditions comained in this Interagency Agresment; and
3. Anyother provisions Incorporated by reference or otherwise inta the Agreement.
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11. Disputes

This Agreement shall be governed in all respects by the law and statutes of the state of
Washington. The jurisdiction for any action hereunder shall be the Superior Court for the State
of Washington. The venue of any action hereunder shall be in the Superior Court for Thurston
County, Washington.

In the event that a dispute arises under this Agreement, it shall be resolved as follows: WSDOT
and OMWEBE shall first attempt to raselve the matter by informal negotiations. If this does not
bring abaut resolutions, each PARTY shall 2ppaint a member to a disputes board, and these two
members shall select a third board member not affiliated with either PARTY. The PARTIES shall
equally share in the cost of the third disputes board member; however, each PARTY shall be
responsible for its own costs and fees. The three-member board shall conduct a dispute
resolution hearing that shall be informal and unrecorded. The disputes board shall render its final
decision in writing, which shall be binding on the PARTIES.

12. Termination

Each PARTY may terminate this Agreement, with or without cause, upon 30calendar days' prior
written notification to the other PARTY, If this Agreement is so terminated by 'WSDOT, WSDOT
shall reimburse OMWBE for actual direct and related indirect costs incurred in the course of
performance of this Agreement, as well as non-cancelable obligations as of the effective date of
termination. If OMWEE terminates the Agreement, then WSDOT shall reimburse OMWBE far
actual direct costs incurred as of the effective date of termination. Upon the effective date of
terminatien, OMWERE shall immediately turn over copies of all records, files and documentation,
in whatever form ar format, to WSDOT,

13. Amendments to Agreement

Changes to the terms of this Agreement must be in the form of an amendment. Such
ameandmants shall not be binding unless put in writing and signed by persons authorized to bind
each of the PARTIES.

14.  Authorized Representatives

WEDQT and OMWBE agree that the signatory PARTIES shown below are duly authorized officials

of their respective agencies with full authority to bind each agency to the obligations set forth
herein.

GCB 3205 Baotd
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15. Working Days

Working days for this Agreement are defined as Monday through Friday, excluding Washington
State holidays per RCW 1.16.050.

By executing this Agreement, the parties agree to the terms and conditions contained herein.

2
vilblaA
EarlKey o Lisa van d&r Lugt
Director, Office,of Equal Opportunity Director
Washington State Department of Washington State Office of
Transportation Minority & Women's Business Enterprises

APPROVED AS TO FORM DNLY:

A
Mame: Albert H. Wang Name: S¥acl \
Date; __ 7/12 /19 Date: 7 /rT /1G
Assistant Atturnév General Assistant Attorney General
(WsDOT) |OMWEE)
GCB 3205 Sofd
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Appendix 22 Unified Certification Program Documents

i. OMWABE DBE Onsite Form

ii. OMWSBE Approval

iii. OMWBE Federal Affidavit of Continued Eligibility (ACE)
iv. OMWBE Federal 60 Day Extension Notification

V. OMWSBE Online Application Annual Renewal

Vi. OMWABE Annual Update Recertification

vii. OMWSBE Intent to Decertify

viii. OMWSBE Final Decertification Letter (DBE ACDBE)

iX. OMWBE Federal Suspension Letter
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i OMWBE DBE Onsite Form

STATE CF WASHING TON

OFFICE OF MIMORITY AND WOMEN'S BUSINESS ENTERPRISES

1110 Capitol Way South, Suite 150 + PO Bax 41160 - Olympia, Wh 98504 1160
{360 664-9750 - Toll frae 1-866-208-1061 + Fax [360) 586-7073

ON-SITE INTERVIEW

File Number:

Dt of On-site: Click her: to snter a dats
Cmizite Preparad by

Firm Mama:

Firm Adddress:

Cmsite Address:

Phume:

Orarper Nameis

Type of building: Chovse an ftem. Finm sien on doorfront: Choose an mom,
Firm Structure: Choase an item.
Firm Tvpe: Choase an ftem.

Interview Reason:  Choose an iten.

GENERAL INFORMATION

1 Poreon 71 interviewsd
PazitionLtle with finm
g Tersenr »2 interviewed

Pazition Title with firm
a; Location of on-site feg, jobd mire,
aifice, warepunse, ele)

Drowes the firm have any other
Tocations? T yos, where?

Do vou own ar lease the Choose an ften.
property where the: firm i Additional notes Other:
lacated! {f'a fagse, oo we fave
@ copy of B fease? JF ner,
Pl prenvede o come

ATRRE Creits Ropart
Fyge |
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ownen(x] aeguire awnership in
the limm'? {Askh for copies if stor in the
fileh

4, What is the Firmi’s primary line
ol business?
3. What is the firms secondary
line of buginess!
(. Tneluding vwenars, how many Tull-time:
employees lake an adive parl Pari-lime:
in ths bugincss?
T Whe are the firm’s owners ! Maime:
Title:
Owvnership:  Percentage: %
Mame:
Title:
Onrnership:  Percentage: 26
g, Which of the owners are actively
involved in the business and
what is their principal
invelvement?
0. TTevwy didd the minorinyewomen Chivime i ilem,

T Other Toaplain:

I you purchased the businass,
who did you purchase it from 7

If you received the business as a
el from whom and explain
what your relationship is and
why vou recei ved the aift'?

[f started using wages/salary:
What is the name ol the o vou
carned the salary from”

Are you eurrently working [or
tha lirm?

Do you have a W2 1o provide az
prool 7

PG ERE Orsite Repart
Pape 2
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If you started the business using
savimgs, [rom whal source?

If you used a loan, can you
provide the loan docunents?

I amyvone contributed experise,
capuipimant, vehieles wd for any
olher assels. please explain the
nature of the contribution fwhe &

Wiz}
141 ew much was wriginally |:|I|,-1011e3: ¥
invested? fek for copizrifaorin Olspertise
ha fH Lo
2.1 O Equipment
1% chicles
11. Howw much would vou estimate
the firm is worth at this time?
12. Do anv of the owsers owe any Chaose an item,

monsy to the finm'?

If yes, how much, why and what

was the sowrce of those funds?
13, Does the feen ovwee any money Lo | Chaese an dem,

any of the samners?

[fyes, how much, why and what
ws the source of those funds?

GENERATL ADMINISTRATION

14, What are your {the eligible
owner's) daily duticsT

13, What hours!davs of the week Chaose an ilen,
docs the [Arm aperale?

CUMERE Orsitc Repart
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16, sy many hours per dav doe-you
(the mincritywaman owne spend
doing weork related by the
uperation ol this imn?

7. Ty you fthe minarreawoman o
spend time on any other
businesses or emplovinent’?

Chowsie an 1lem.

(Hfn s i 15)

[ ves, for what company and
explain what the primary
finction of the cther buziness i

Toeplain whal your
invelvement/position is with this
ofhar business?

What are the hounsdavs ol
operativn ol the other usiess?
What are the hows/davs vou
spend L ihe other busginess?

TTowrs! Dayvy of Operation For other business:
Chodrse an Tlem.

TTowrs/Davy spent al other business: Chocse an
il

12 the other business OMWBE
cartified DBEAY BEMBES
MWIRE?

18, TTow are the ouners
compenzated for thair wark and
ownership nterest? ¢
cempenEriad” 15 nol @ ncrepiable
ansker,)

Choose an item.

Chave an ilem.

OnherAdditional MNotes:

Did wou reinvest profits into the
firm ihis past wear? IF ves, how
much was reinvested?

Chaose an item,

Ifyes, amount reinvested:

14, Other than the vwners, who are
the kev amployess and what are

Choose an ilein.

thair dubies? Name:
Kap amnplipnes con By dgiined ax e | Tille:
Wl SRS e DWRIES Jev.l:?:e Diutics:
rmianagemait and opsrasons of He

A,

Mame: Name:
lirle: lirle:
Dartizs: Lantics:

PG ERE Orsite Repart
Pape 4
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I3

Does wont Hirm visit job sites?
Tl yes, wha visils the jub sites?

Chaose an e,

If yes, what do each of wou do
while at job zites?

T o, vy not?

21.

1Describe the day-to-day
functions of the company.

L& the finn engaged in any Joiot
Ventures of Mentor Protéad
progtanms?

Chaose an item.

Ifyes, explain in detail:

23

Does wour flem share any of the
Tollewing with any other
company?

] Wane

L] Bonding: Tnsuranes
[ Trireciors

O Emplovess

O Equipment

O Office Space

[0 Officers

] Orweners

O Shop ™V ard Space
O Warehouze

Oher Explain:

4

Hew are major decisions made?

Whir makas them?

33

Who approves the hiring and
firing of emplevess?

20,

Do you have a writlen polivy and
procadune manual?

(e correcrion & Truckingt Do
wout have a wrillen saf'aty
ameal’t

Chaoume an ilem,

Chaose an ilem,

T

Who wrote vour policy and
procadune or salely manwl ?

CUMARE Orsitc Repart
Pape 3
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28,

s thany s gnatares are
required for pavroll wnd other
cherks? fAsi for a copp of the bank
sgueddicre coord Iif aat ln file)

Choose an itein.

Who signs the checks?

Are there any restrictions such as
e tham ome signature
required”?

Has the firm taken out any
loans? (If vos. request copiash

Choose an item.

[fyes. from whom??

Il ves, who arranged for and
sigmad the loan agreement

Ifany loans are currently
oumstanding, what is the current
balanoe owesl?

3,

Does the Board of Dirselors!
Managers‘Members, eto, meet ot
least annually?

Choose an lem.

Tl mu, the hoard does nist maeed,
euplain why.

Howy thany metinbers do von
have oun the board?

Mumber of board members:

Tdentily who the board members
are,

CWha Iype ni',:qu'ipmcnl.-.-' Lowils

da von uss to parform the finn’s
work? (Tuke pictures & ask for
cepriey of equipmentioely s (Frof in
tha feli)

Mame:
Titlz:

Attenls all meetings? Chaose an e,

Mame:
litle:

Attends all meetings? Chiaose an item,

Maine:
litle:

Aftends all meetings? Chaose an e

32

Tlow did the T eliain these
Lovirls ! cguipment 7

CPGERE Orsite Repart
Pape ¢
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33 Ifthe firt needs equipment that
i dloes nal own, howe will AL
obtam that equipment?

34, Do yaw curreltly have
cquipmeant leases?

has besn denied contification
with any offics including
OMWEET TFyes, whad was the
reason’t

3a. TTave vou ever owned a lirm that

‘hooge an ltem.

Chose wn lem.

11 yey, reazon Cor denial;

TTave vou ever willdrawn a
certilication application [rom

amy alTice including OMWIRE?

I yes, what was 1he reason?

Choise wnilem,

T yes, reuson For withdrawal:

PROFESSIONAL/BUSINESS

SERVICES

3. What is The service you
provide o customens?

3L Do vour have a written business
and:or marleting plan'

Tinol, please explain how yon
plan to market your business?

Choose an e

KRS Who are your major
compelitons?

3. T wvinw ever been ashed 1o
vhiain bonding? Ty pes, axk for 2
coprgt s #hee Bewed I reot e fee filel

Choose an ilem,
11 wees, amount of bond: §

A, Whal fvpe of business
insuranee do vou have? flsk for
a copy af the beserance (et in filey

41 I o have etrors and
LTVSHILNY IREuraT e
[y ionaly — aliurmes,
engsinEErs, dootors,

Wha is coverad? Tdentily cach
parson and their Gile:

CUMERE Ot Repart
Pape T

Chuoose an iem.

e
Title:

Name:
Title:
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432, 1 v subconteact any of Choose an item.
vour work? (1 ea, skip tn
Cgwtion 430

Ifves, to whom and what is the | Name: l’arcerrlage: 2o

percentage for cacht? Scope;

What i the nature or scape of 'x"l*'_”"‘:l Percentage: 3

the subcantracted wark for Seupe:

each? “ane: Perventage; %
Scope;
Name: Percentage: %o
Bowpe:

1z the firm capable of Choose an ftan

performing the subsontracted

work?

T ves, why does the [om
subcoitract this waork oul?

If o, why does the flrm bid on
wor'k it canmot perfionnm?

A3, What specialty supplics and
SOUUPINEIL <o Woul s 111 your
businessT (Tuke pioteres & note)

CONSTRUCTION FIRMS

44, Dhazeriba the finm’s bidding
and cstimating process sk for
scole copist.

CPGERE Orsite Repart
Pape 3

Page 234 Disadvantaged Business Enterprise Program Participation Plan M 3142
Revised December 15, 2023



45, Who does the firm’s take-of a7
Tethe-nis & peart af e cosd
CENRATIRG pinness dh e
oGiEFueion W sy, KA i
sereetruction hiseprinty, sithur

“takarg ol guomdities of fienw ey
E wal freao these Wiepeiis in
nadar by pragare gt of he exfats,
A, D vou inzpeal job giles before | Choose
hidding on a project? T yes, explain:

an ilem,

47 Do vou attend pre-submission | Chonee an e
conlerences? I ves, explain:

% How are construction materials
purchased for projects?

Wha approves purchases ol
consbructicn material s

Who approves purchases of
CONSHIUCT on eguipinent and
simmilar assers’?

A9, How dowes the fim monitor job
costs’?

50, Wha 1s the lirm's perfommanes | Ageregale limil 8
bwnad Tritanom?

Project Timil 5

What‘whose assers are used to
sevure the perfinmance lond?

il Who is the firm’s insurance
agenticompany?
32 Foxplain why a comiracter

should he bonded?

5. Wha handled the fiom’s
Insuranse rogistration?

34 Tl dlives the fimm resalve
field comstruction dispules or
problems?

CUMARE Orsitc Repart
Pape
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Whe negotiates disputed
hillings with prime contractons
or cuskomers?

120 vou subcontract any of
your workl! df wa, skip te nest
z2ction.}

Chooees an ftem.

T yes, b whom amd whal s the
percemtage [or each?

What i the nature or scope of
the subeontracted waork lor
eaul?

Marne: Perventage:

Scupe:

Namc: Pereentagze:

Scope;

R

Ta the lirm eapable of
perlorming the subeontracted
winh?

Cheosse an item.

If ves, why does the tfinn
subcantract this work out!?

T no, why dozs the lirm bid an
wark, i ganmal perfonm?

How does the fiem select
suheontracions?

YENDORS/SUPPLIERS

38.

1s the firm a...

T the firm 15 2 manulaciurer,
do vou have a manufacturing
plant? Whore is il logated?
PR Tr cupy ef desrse apreerent or
dead)

Choose an mam.

I Other:

Chowse an item.

If zomeone else owns the
manufacturing plant your firm
wsas, do you have an
ngreament with the ownaer?
Ifvas, piease provide o copy of
tha aEreamert,

Choose an itom,

T distributor/dzalership, do
v e w distrbutomshipy
dualership agrecment? [ yves,

plecine providy o eonp.

Chose are e,

CPGERE Orsite Repart
Pape 10
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If the finm is a franchise? {wes, | Choose an e,

tith to the oods vou scll? 1w
Jor copes of fveices, receipry. order
o, shipnicg receipls, efe}

L Thowe Tonng does the Tinm vewan
ewnership of or title w the
poods Tor sale? (Ask for copées of
frevan o) L, efeck

61, Docs vour finm obtain supplics | Choose an ifem
on ibe ot eredit? e, plaase
Figs | oopiss,

Ifves, what is the credit
arrangement?

I no, haw does the fm obixin
supplize”

62 Wha made the [im s inital
credil arrangememix?

63 Wihich manufacturens,
wholesalers, distributars, or
other suppliers extend credit to
the finm? (Pledse provide coples
of These aeresmenis )

1, Droes the firm keep an Choose an ifem.
inventony of the items it
supplics? I vos, Tequas

copies.

I yves, where are those supplies
stowred ? T picsu e & aote)

O average, how much
inventory does the finm
TainLum?

[ Illw_h.w\ coes the [rm
provide the ftems supplied?

H3. Apprissimately what
percenitage of the (s sales
will be [illed divectly From the
fimm 'y eurren! invenbory 7

CUMERE Orsitc Repart
Pape 11
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Howw widll the preduct be
delivered to vour customer?
sk fur sewrgebe copies 8 el in the
Filu)

O Tinm delivers prcduct; [Tow?
O Firm arranges for product delnvery
O Drop shipped from manufacturcr

O Customer arranges for produet delivery

U FAOR, storage laalitywarchouss

UL work? (T ves, vegest copees
i mal i i)

67. Thowes the [imm provide 1 Thef
additional insurance ol the O Fire
product wilil delivery for: O Uther damage
Wl for-nengils coptiss F it in flo) O No additional coverags

(39 What tepe of Insurance does
the Firm carrs'? gk for coples i’

Rt i the filz)

&9, Thires the (i provide any U Uniimely delivery
additional warranty Tor the O Replacenment
r!m(_llu-'l? -{zly&ﬁu' sample coptes i | M et palicy
wet vise ile) O Damage defzctive product

[ Tirmn Tdls 1o perfomm

L1 Cher:

1 Nar addditiomal warramy coverags:
If no. who provides warranty
covernge for the produet ?

. Cun the customer purchuse the | Choose an iiem,
surne poads rom the same
sonree a8 the fimm?

If ves. what advantage do O Additional warranty
custamers get from buying O Addifional services
from you? 1 (Hher:

71 Who sighs sales contracts o
behalf of the fiem? (4 for
capnes i mot in ohe file)

e Who are your major supplicrs?

{Lsk for copiey of agreenrends (et
iie the file)

73 What are the terms of vour
distributorship agreements (il
any b amd amowni paid lor
digtributorship rights? flek for
vy af ugreements i oy in file)

74 Thr viou subeontract any ol Choose an ilem.

CPGERE Orsite Repart
Pape 12
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If ves, to whom and what is the | Name: Percentage: o

parcentage lor cach? Reupe:
What is the nature or scope ol Name: Percentage: o
the sitheonirieed work Gor Seope:
cach?
TRUCKING FIRMS

T3 What equipment does your
firm own and aperate? j4 sk far
capries i Al ba e file)

T Tdemtily how many and each Type: umber-
ik, L!'LL:J.['I . owpn and Type: umber:
Al Type: Number:
Wha operates the trucks? Narne:

Title:
Name:
Title:
Name:
Title:

Who dows the maintenance on | ™une;

the truckis)? Title:

Wha serves as fruch hiss? Mame:
Title:

Who handles dispatch? Name:
Title:

T Wha did vou purchas< each
tewek from?

Toxplain & provide
decwmentation fempiesp ol
where the lunds came [rom 1o
buy ench ruck?

TE. Do you fanse any trucks? Choose an item.

CUMARE Orsite Repart
Pape 135
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It ves, how many trucks does | Type: Numnber:

vour [irm lease? Tye: “umher:
Type: Number:
If ves, explain and provide
decumentation feepiest ol wheo
wou lease the trucks From.
L Whers are the frucks stored?
{Take pictures & notes)
Bk Mlease demonsirate how you Verilied: Cliose an e,

track trips and provide copics Adddivioral noles:
(Review frig fokeds or drack dugs &
PHQUERT Scunple copies).

1. Tl dar vou delerming whal
Ly ol copuiprnent s regquired
liw & mven job?

82, How do vou determine how
much time a run might take?
A&k for seorgila capres)

R3, Whal are soms comman road

restrictions that affeet how vau
perform vour work?

B4, Whal permil requirements
alleet vour fim?

&3 Are your permits and licensing | Choose an ftem.
current? fraguest copies ot
in fided

1 vou have a CDEF (A T3 or
C). What is reguired?
hramy ot the other owners
have a CDLY (A B or O

Are you hauling in the State of | Chooss an ilom
Washington? {fyes, plsose
LEselde o tiere cope of e
Fey Uteditnes ianspoitation
Comendigion Clzmmon Oarriae
Farmir fax reguived by Chaptar
FE0- 14 AT

CPGERE Orsite Repart
Pape 14
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8o, Haows: do vou deteriming
whether Dhavis-Thwcom applics
Lo & joh? The 5! Damie-Sacon
Act requires the papent of
Preveiing wage rates 1o ol
Falvars amed muchamcy un Feederad
o Federally wisisted construciion
CLRTRaTE,

X7 How do sou determine what
impract avis-Tacon might
have on your Ind price?

XE, How da wou decide whether to
bid by the hewr or by the ton?

4. Thirw dives weorhers’
compensalion and
imemplovment regulations
apply Lo vaur [irm?

o). What sort of impact does
signing a subcontract have on
T vou perfenn a joh?

o, D you subeontract any of Choose an iem
vour work?
I yves, to whom and what is the | Nare: Percentape: o
percentage Fir cach? Reope:
What 1s The nature or scope ol Name: Percentage: o
the subeontracled work for Soope:
cnch?
Narne: Iercentage: o
Seope:
92 Number of Euplovees Number of Emplaovees:
[including active awners) vou
havs? AMinority emplovees:
How many are minorities?
How many are waomen? Female emplovees;
03,
4.
55

ADDITIONAT, COMMENT S RECOMMVENDATIONS/OBSERVATIONS

CUMERE Orsitc Repart
Pape 15
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Click here to enter a date

Omsite prepa.r-s.: d_b}l

TIIEEE Orsite Repart
Pape 16
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ii. OMWBE Approval

llbi3uzsinessbame]
Fla Mumbsar: |IEbsandordam zar]

D (ML IFisslb e [IEILRstM& el

The CGffioz of Mincaty ard womzn's Buniness Entorprise (A0 8E] completed 2 certfeaton appicucn for vour bus ress, e aresa peazec
to crtify wour firm mnd wisk you mwch sicces:

Wia hava put togatsar a it of rasaurms, wamsias, ard coanectioes wa kapaosill ba aalphul to you . Insladed In Eha link balow s @ inszuctians
2r accesiin g vaur cartitication lattar, Infarmatizn on e se nual raneal raculramaen tsard many ather usatul t ps bor daing busiress in
wazh ngron.

wourfim aew appears on our diractooy of cerofd firms. #leasz uze the direcey bo confirm vaur cetifcoton stotus. The cortfication letkar s
tar pal o rataln for your racares soveu lnas tha datevou'll nead £2 ranas ity aur 2Fize.

Yoo can ks m encee about dalng bus negs with thastate, lagging o you raczaont o fnd your cartif cation kitmes, and merm et
hits: £ bt iU BE- Bezources.

Flease feel free to contaes us at {260] 5E4-4750
Smrmrely,

[bE zntactPersoaName]
PEk st ad PrraoaTitle]
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[ kv BELettarh aae 4]
[blzatz|

[ blguzinezstame]
[blccress|

Dear [IbIFir=fa me] [|Ella=Hame],

Tong st ulationx! Yoo Frr has keee cnrbifiec] by tha & echingtan St DT s af Wirarty and Women®s Suxioeeo Foim we [DRIURT o'
PeiCenil cationTyan] . mloreal on s beot your business is paalide he OMWEE Diredary kisted al b bk b 2 undeHE,

Curtificatian Mam ar [ IEICartif oafizaHumbac]
Anmivaraary Data: [P it or Daafinal|

Flaaia ravies aazhof tha talkawing:

® ek yaar balire van aniieeeary date, yeo e sibmil s At af Ceotinsed Sigikility.” Tai e s thark liaue Lawn
a2 o aga et wodie affact yodr firm's abdity b rama « cartitied, such a5 cha-gas i awnarship, cantral, size, Managamant
seznansiolity, sooom af ween ar personal mat weoeth, OO BE will zand wau an ams | 75 days bafars vaur annlversary cata,

= You most rferm the ORWEE in seritrgowithin 30 days 67 che ars ofthe changes |2 e aboee oz
At flamaeh

L] This certificatian
Lok,

© 0w Ty EEm Ak
u it fizzbisze. Failire o natify e oFice of i changes may sFes e e’ al gibdit S tas pogmm.

=zl remar valid un essand unsil © has bezn remescd mzcrondance with the orszedures set farth in 45 CFR E

e are plessed to cectify vour firm and w5 you much sacoers, Yau are encoursped to become an acive psricipanton federsly sssisted
prajects, This cert ficatiazr parmits pear company ta compets in fecamlsid aersact verk ass DRE-raced snd copmed ram pany, Hoesear ©
dees oot poamntee that you el rece e werk.

Towrfite anv appears o aor diresteey of eartifed firms. Plesse ase the diresesy toceefirm vaur certifiestion status, The mrtifimtion letter =
far pau 1o rutain for your raconds soyou knos tha date vau'll nead t2 ranses wits aur oFlca

5 mey alze wank ba siEn up with W ashington’
el briral gurasenemits amd e

ectromz Business Solutons [WEA5] te receive saho taton notices from sthate ageaces, ocal
pralic sirganisa gl Wk ingtan Sube, 1T yimu s ang et ions sz L WERS abss cardact e
Department of Evbenarbe Sevlzas at 360-312-7400 or wabscustorarserdceifides wa go.

poe

yau bhave amy questic-s ar naed asskanca, please santact us ot 35005549750,

sreereh,

Il T |
Zertification Analyst
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Yourfim (= certFied In the folowieg areas:

Baiift dcs Dusecaiption:
[klauzinesziapabiity]

Herth Amarican Indastry Classification System (NAICE) Codes:
[Ekemmodaylodes)
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. OMWBE Federal Affidavit of Continued Eligibility (ACE)

Vb ga S Ol i
MINORITY #

Bl s Erilarpississ

Affidavit of Continued Eligibility {Federal}

Uge this form fyou are curparthy comified as a Disadvartaged Businsess Exterpriss (DEEL, Mrport Cobesssionaire
Dizachvartages Business Erterprise (SCDRE), or Small Busimess Erterprise (SBE) toverify thers kave been na charges
affecting your busiresses’ abil ity to meet the size, dsadvantaged status, ownerstp, or cortrol recuirements.

This frerer Pt be signed abd notarized for each owner upon which disacdvartaged status is relied.

1 (printed rama) barety swear or affifim the ol lowing:

= There have been no changes in, s (mame of
businessh droumstances affecting its abllity to meet the size, disacvaraged status, ownership, or
cohtrdl regulrFetnerts of 49 CFR Part 23 (ACDHBE), 45 CFR Part 26, and 13 CFR Part123.

& There have been to mated 2l changes |0 the Information provided inthe apglication for cerufication, exoept for anmy
changes | have already provided written notice of ta OMWEE per 43 CFR § 26 83(1).

= | am socially disacvariageds because | have been subjectzd 1o racial or ethnic prejudice or cultural blas or have
sufferss the effects of discriminaton, becavee of my identty as a member of one or more of the groups identfied in
4% CFR 5 26.5, without regarding Lo my Individual qualives. (dpplies w DEE 2nd ACDEE only)

= My personzl networth does net exceed $1.32 million, and | 2m economically dizadvantaged because my abillty o
compete in the free enterprse system has been imoaired due o diminished capital and credit opponunites as
tompared o sthers inthe same of similar ine of business that are rot scally and emnomically disadvartaged.

¢ The business continues Lo meet the Small Business Adrministration ¢z criteria and gross receipts cap of
49 CFR Pary 23 (ACDBE), 42 CFR Part 26 2nd 13 CFR Part121.

®  The businesses’ ayerage gross receipls and average employes count over the |ast three (3} years was:

Grosg recsipls Ernployee count

® | have sttached the busiresses’ most current Irternal Revenue Service (IRS) busiress tax filing to support this
afficdavit.

I declzre under penalty of parjury that the farsgeing is trus and correct,

Owarier's prirted name Oharer’z slignaiure
MNOTARY CERTIFICATE
State of Courty of
Subsedbedand sworm 1o before me this day of 20
oy
Signature of Notary Public Crate appointment 2xgires
R3/17

! knowing and willfully providing false information to the Federal government is aviolation of 18 U5 C. Section 1001 [False Statements)
and could subjed you to fines, imprisohim ent or both.
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iv. = OMWBE Federal 60 Day Extension Notification

STATE OF WASHINGTON

OFFICE OF MINORITY AND WOMEN'S BUSINESS ENTERPRISES
1110 Capitol Way South, Suite 150 - PO Box 41160 - Obyrmpia, WA 38501
{300} 054-5750 - Toll free 1-Boo-208-1064 - Fax {360) 3BE-7072

[DATE]
Email

FIRM MANE
Address

File Mumber [

Ee HMofification of 60-Day Certification Application Extension

Dear-

The Cffice of Minenty and Women’s Business Enterprices (OWWEBE) males every effort to

complete the review of the [Cemfication Type (Cert Abbrevianon)] certification applications
weithin the regulatory deadlines The timeline starts once OMWEE recewves a complets

application and the processing fee.

o OMWEE determined your application with payment was received on[DATE]
# The regulatory 90-day wandow well close on [DATE]

The Cffice of Minonty and Women’s Business Enterprizes i 2 unable to complete the certification
process within the regulatory deadline of %0 days. Title 49 CER 26 8300 allows for a one-nime
extension of 60 days Thiz 60-day extension has been applied to wour certification application to
allow For a tharough review of the application and supporting documents. We will complete our

review in 60 days or less.

® The new date 1o complete the DBE cemification application 15 [DATE]

I apologize for any inconvenience the delay may cauze and thank you for your continued
patience during the application process

If wou have any questions regarding your application, the certifi cahon process, or this extension
netifican en, please feel free to contact me ar (360) 664-5750

Smcerely,

[Cestification Analyet Mame]
Certifi camon Analyst

REW. 3302010
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20,83 What procedures do recipients follow in making certification decisions?

{a) You must ensure that only firms certified as eligible DBEs nnder this section participate
as DTS i your program.

(B3 Vou must determine the eligibility ol irms gz DT consistent with the standands ol
subpart Td of this part. When a TOCP = frmed, the TICP mvst meet all the reguireaments ol
subprart I3 ol this part and this subpart that revipients are reguired 1o meet,

{3 1) Y ou must take all the follovwing steps in determining whether a DBE fiom meats the
standards of subpart D of this part:

{1} Petform an on-site visit to the firnr's principal place of business. ¥ ou must interview the
primipal allivers md review their résumes anlor work histories. Yoo may mierview hey
personnel al the i iMecessare. Yo tost alsa perfonm an on-site visil w job sites i there are
such sites on which the firm is working at the tme of the eligibility investigation in vour
Jurisdiction or local arca. Vouw may rely upon the sile visit reporl ol any other recipient with
respect Ly o lirm applving Fr certilicatiom;

(1) Analyre documentalion related v ihe legal siructure, ownership. and control of the
applicant limm, This includes, b = nol liniled to, Aricles ol Tncorporation/Organivalion;
carparats by-laws or operating agreements: organizational. annual and board:member mesting
regords: stock ledgers and certificates: and Stato-issued Cerlificates of Good Standing

avcount signature cards,

(1) Mretermine the work history of the Diom, meluding comiracts 11 has received, work il has
vomnpleted; and payrol] records:

(v Oblain astaiement froms the fimm ol the tvpe ol work i praliors o perform as par of the
DBE program and its preforred locations for performing the worle, if any,

{vi) Oltain or compile a list of the equipment owned by or available to the finm and the
licenses the firm and its kev personnel possess to perform the work it seeks to do as paut of the
DT prargram;,

(i} Obbwn complete Federal meoma s retums (o requests For axlensions) [led by the
T, ais wlliliates, amd the sovially and scemomically disadvaniaged swners Tor the Tast 3 yeams, 4
vormplete returm includes all fomns, schedules, und staemenis lled with the Intemal Revenue
farvive,

{viii) Require potential DEEs to camplete and submit an appropriate application form.
cxegpt As otherwise provided in 826,85 of this part.

REV: 32124030
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{21 You must use the application form provided in Appendix F to this part without changs or
revision, However, you may provids in wour DEE program. with the writlen approval of the
concerned operating administration. for supplementing the form by requesting specified
aclditional infonmation not inconsistent with this part.

{3 Yon must make sure that the applicant attests to the aceuracy and teuthfulness of the
inlirmation on the application fomm. This shall be dene either n the Brmn ol analTidavil swom Lo
by the applicant belore a person who is authorived by State law Lo adminisier ouths or in the Brm
el an unswaorn declaration executed under penalty ol perjury of the laws of the Uniited States.

(43 Vou must review all infrmation en the fomn prior o making . decigion ahauw the
cligibility of the firm. You may request elarification of information contained in the application
al any lima in the application procoss,

(cy When anather recipient. in connection with its consideration of the cligibility of a fiom,
makes a written request tor certification information vou have obtained about that firin (e.g..
including applicanion materials or the report of a site visit. if you have made one to the firm), vou
must promyly make the information available to the ather recipient.

(e [Reserved]

f) Subjeet to the appraval of the consorned operating administration as part of vour DBE
Program, You may imposs a reasonable application [es for cortification, Fee walvers shall bs
ks in approprigle eascs.

(2) You must salgguward From disclosure o wauthonized persons mfomnation gathersd as
part of the certitication process that may reasenably be regarded as proprietary or other
confidential business mformation, consistent with applicable Federal, state. and local law,

(I Omee vou have vertified a DTE, itshall remain certilied until wnd unless you have
remeved s certilication, in whole or in part, throwsh the provedures ol §26.87 o (his parl,
cxcepl as provided in F26.67h( 1) ol this par.

(21 You may not require DEEs fo reapply for certification or undergo a recentification
process. However, von may conduct a certitication review of a certified DBE firm, including a
new anesite review, if appropriate in light of chaneed circumstances (e g of the kind requiring
notice under paragraph (1) of this scetion or relating to suspension of certification under §26.8%8),
a complaint, or other information concerning the firm's eligibility. If nformation comes to your
attention that leads vou to question the firm's eligibility, vou may concuct an on-site review on
an nnannauneed bazis, at the finm's offices and job sites.

(T vorare o DO, you must inlorm the recipient or TTICP inowntling of any changs in
vireum=ianees allecling vour ahility Wy meel sive, disadvimiaped stais, avwnership. or contril

requirements of Ui part or any material chanpe inthe inlormation provided in vour applicalion
form,
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(11 Changes in management responsibility among members of a limited liability company
are covered by this requirement,

(2} You must attach supportime docurentation descriling in detail the nature of such
changes.

{33 The notice must Lake the form ol an alTidavit swom o by the applicant belore aperson
whu is authorced Ty stale Taw o administer oaths or o an answem declaration executed under
penaliy of perjury of the laws ol the Uniled States, You must provide ths wonillen nofification
within 30 duys of the ocewrrenee of the change. 0 vou Fail o make fimely notilication ol such a
change, vou will be deemed 1o have Failed o cooperate under §26. 1090,

{10 If you are a DHE, vou must provide to the recipient, everv vear on the amniversary of the
date of wonr certification. an affidavit sworn to by the firm's owners befare a person who is
authorized by State lawr to administar oaths or an unsworn declaration exeeuted under penalty of
perjury of the laws of the United States. This arfidavit must afTirm that there have been no
changes in the firm's circomstances affecting its ability to meet size. disadvartaged status,
cwnership. o sontrol reguirements of this part or anv material changes in the informarion
provided it application [femn, excepl or changes aboeul which vou have notilied the recipet
under paragraph (i) ol this section. The allidavit shall specilically alTirm that your Frm continues
to imeet §HA business size criteria and the cverall gross receipts cap of this part. documenting
this aifirmation with supporting decumentation ol veur firm's siee and pross reeeipls (e,
submission o Federal tax retarms ), T vou T 1o provide this alTidasil in a timely
will be deemed 1o have Failed o cooperate under §260. 1090

ITHATNET, Yl

(R T v ares a recipient, i muest mabke deetsions on applicaions for cortileation wilhin 0
days of receiving from the applicant firm all information requirsd under this part. ¥ ou may
cxtend this time period onee. for no mors than an additional 60 days, upon writlen notize 1o the
firm, explaining fully and specilically the reasons For (he extension, Youw may eslablish a
different time frame in your DEE program, upon a showine that thiz time frame is not feasible.
and subjeet to the approval of the concarned operating administration, Y onr failure to maks a
decision by the applicabls deadline vnder this paragraph is deemad o constructive denial of the
applicaticn, on the bagis of which the firm may appeal ve DO under §26.39,

(1) As a vecipient or UCP, vou muost advise each applicant within 30 dayvs Fromn vour receipt
of the application whether the application i complete and suitable for evaluation and, iFnot,
welal ncdditiomal inlormmution or action 1= reguited.

{m) Excopl as otherwise provided in this paragraph, il an applicant for DEE certification
wilhdraws its applicalion helore vou have issued o decision an the application, the applicant can
resubmit the application at anv time. As a rociplent or LCL, vou may not apply the waiting
period provided under §20,860c) of this part befors allowing the applicant to resubmit itz
application, However, vou may placs the reapplication at the “end of the line.” hehind other
applicaricns that have been made since the firm's previows application was withdrawn, Y ou may
alsa apply the wamting period provided under 26 86(c) of this part to a firm that has establizhed
a pattern of fraquently withdrawing applications befiore vou make a decision,

REV: 32124030
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V. OMWBE Online Application Annual Renewal

IWIDRI N EELeTarhaads)
[biatz|

[Blzirathame] [ Lastyame]
[bl3uzinesstame]
[bltecres|

Cartifiation Type: [lal mrt fimtionTypa]

Dear ‘MlFire s me ],

The b ca-Tica T of wils ¢ Ui to ran il by |1k ARR It of Datal. Motiess ward amtalled o ok 75 das ard 45 days priar ta wodl iaikied
date. Secsise OMEEE has not recalved a ranawal @aglicatian, we are praposing 2o rarave vaar firm fram cur digctary.

Vair tim will ramain cartil G & (Ong a3 w0 SUEAIEyIL f enaal appication within 20 days of toa dalhaasy data ab this et Ohm you s
application iz accepted, you can disregard thks lttarcorcaming potestial cacertFizatian.

Fluain Talow tha staps: bule o kg ieto auraning systam ard @t gour ranseel spplisatan:

Eato g b dhde g oot Elian Cau o,

Enber Usamame anc Jaszward. IFthis iz yaur fisttine kgging in. aryou do nat lmos yaur paszward, cick “Forgos Fasssord® b2
reczree an enall with inztruciions for resesting. Youruscmame 5 tha email o which you recered this notfcrtion,

atoyour hemepags by elicking "Home® on the eft side merw,

Click " Raswra Saply Tar D

[

M oy

iz innekan By &idiang

sl orw the drtll davn cption ¥Woor fiem 13 comarthy cartfied wits OMWEE" ta szt waur applation .
o Federalcertification includes OE, AZCRE, and S6L
fr Shete cacilcation mducdes: MBS WEE, MWEE, CRE, am: SECRES

o

Ralavant facaral rulas:
49 CFR & 28 721 of Subpart O
43 Urh § 20 108] ] of Subpart ¢

f an apasleston = oot submittes within 20 doys of the delivesy date of th = letter, yoar firm willbe decertified.

Fleaze comtzct us ot 300-6e4-5,730 ar Lechr izl eenuke. sa.ger Fyou havs questions, we arsavailakl: Manday-tnday from 2am-
Spr.

kelevant feceral rules:
ADCER G 28 £ of Subpert [
A8 CFR G 26 108]c) of Subpart F

Smzereh:

OFfiza caf B by wrnd W
State of wezshingtan

s Bcainns Fncwroriame
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Vi. OMWBE Annual Update Recertification

[ bl3uzinazsHame]
Fla Mumbar: [IEfandeflum ber]

Driaar (kP o | [IEILRx<Msima],

“The Gffice of Mincaty 2rd ®omzn's Business Erderprisc (SIMWEE] cam pleteda cortficaton appicaticr foryour busress. We anc 53 peazec
o errtify wovr firm and wisk you moch suecess

Wa hava puttogetsar a list of rasaure:, waitaz, aid s AnRetio s wa bapsa il ba 4elphul topo . Incladad in tha link bake & ralrst-uctions
AP AOCEEINE VAL T CArtitcatian ketmar, Infarmatizn on e s nual renaal racuiramant: 2 many abhar usatul t s fo daing busiraes in
wash mgen.

yeurfim o appear: on our dirastesy of cernfied firms Plaose uze the directesy to confirm your certficotion stetos. 1 he certfoation lecker 5
foryau o rataln for your reconds soveu lnos the date vou'll need t2 ranas wits aur 2Fica.

VoL can ks nove abolt dalng bus sl Wit tha state, lagging Hho ol r @coount 1o fing veu f cartifcation kias, and mar ot
hittrs: i art 5l e BE - Hesouraes,

Flease foo | free to conmes us an [200] 26d-4750
Simrmrnly,

[BEzntactPrreonbame]
Pl zznbad PersoTille ]

Page 268 of 288
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BRI RFLatterhead 2]

[Elzate|

Daar IBIFirns ma) |IEILazzNane|,

Congrztulations| Yeu s froy'z anrezlrevizer fas been completed and vouwil remair cartified by the washingten state Office of inartty and
Woman's Busines Enbarpries (00 WEE) & &, |IbCartiicationTypal. Information abaut wour busibeaes i publizhed in the DMWWEE Dirackary

Fleaze usc the direcoory ta confinr your certfization status, incuding tha = reas of wark your finn i certfiec in, This letkar < forvou ba retan
foryourreoords, rovoy snawthe date vau'll need o rensw with our cffice.

Lertrficatian rom e [IbiCertcationumber]
Anmivarzsy Date: [IWE: pir or DeeSinal]

Heaes review eoch ofthe following:

® Fuch ywe bafrw e ol iz e subimil w o AT it af et Fligikilily.* T Froemn saserinme ther haow Bwsn
Az e g that vt s Mect yerar firm's Gl ity bo rema = cerbilised, such s o ge i aenen snbral, size, managemant
“ada itz iy, 5o i ot ey, OF PRrOnal et taeth, COAWERE Wil sand WOl an ema | 75 oy bararm yaur annlversary cate,
® Youmusk oform the GRWIC in vritrg within 30 davs of the ars of the cha nger Ired aboee by Izeging intz our sestem at
b drectifiative, Failurs ta natify aus cffics of thess changes msy e gour fine s sl gibiity Sartoe pragmm.
L] This certficatian sha |l reman valid un ess and until & has bean remeed i scconds nee with the orazedures set fortk in 35 CFR &
2087,

e ar pleased to ooty vour fimr and wen vou much success. Fyou bave any questions or need azs=tance, pleaze contack uz at r30UY G-
arER:

Sreerely,

[bkzntactFersaiNama]
Certificatian Anabyst
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vii. OMWBE Intent to Decertify

STATE OF WASHINGT O

OFFICE OF MINORITY AND WOMEN'S BUSINESS ENTERPRISES
1110 Capital Yway South, Suite 150 - PO Box 41150+ Ohvrpis, WA 98501
{360) 654-9750 - Toll free 1-B66-208-1054 - Fax [360) SB6-7072

[Drate]
Certified Mail

[First Iame] [Last Iame]
[Business Name]

[Street Address]
[City, State Zip]

File Tumber [#555]
Dear [Mame],

Thank you for submitting the annual updare applicanon for [Fed Cert Tope and Abbreviation] and
the Personal Tet Worth Statement dated [DATE]

COMWEE has reasenable cause to remove [ ]1's (the Firm’s) eligibality as a [Fed Cert Type and
Abbreviation] for the following reason:

#  The presumphion of sconomic disadvantage is rebutted under 43 CF R §26.67 due to the
Applicant’s personal net worth being grearer than $1.32 mullion.

Farts [List the facts in chronological order that are important to the decision. Each
senterce should contain one important fact. The examples below are to help jog your mind.
The facts listed here shonld alsobe addressed in the Analysis section helow].

1. OMWEE received [Firm Mame] 2 application for [Fed Cert. Type] on [date] asa
[Business Type].

2. The Applicant submutted a signed and notanized personal net worth statement (FITW
Sratemnent) dared [ ] The FY'W Statement reported a persona net worth of § | The PLTW
Statement listed assets totaling 5[ 1, consisting of [ 1in cash and cash equivalents, §[ 1
tn refirement aceounts, $ ] in broleerage and investment accounts, § | i real estate, §[ |
wn life msurance, 8] ] other personal property and assets, and $[ ]in othier business
intereats, The PITW Statement also listed 3[ ]in total liakilities.

3. The assets shown on the statement of personal net worth shows more than E[#F5#] in
assets

REV. 05/04/2021
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4. The PNW Statement lists the value of the Applicant’s personal residence at 5 | Zillow
walugs this property at [ | The property 15 [deseribe propertv]. The Applicant lists a 5[ ]
mortgase o the propetty.

5. 'The PNW Statement lists the value of the property located at | address |, at $] | Zillow
values this property at $| | The property is |describe property]. “The Applicant lists a %] |
mortgage on the property. REPEAT FOR ANY ADDITORNAL PROPERTIES

G, When caleulating the present miarhet value ol real estate, QMWD uses appraised value
rather than tax assessed value. [0 recent appraisal is available, OMWIEE uses Alow in
cumputing the market value of residential real estate. OMWBE will only accept the tax
assesned value ol propertes il oo more securate methed of valuaiion is available.

-1

The mortpage Talaces showrn for the [three ] real estate holdings shown oo the statement
ol persenal net worth is cero dollams,

8. Included in the persomal properly reporied on the PN Statement s [a lesla, a yachL o
plane |. It also lists o S[designer dog],

8. The busimess and persomal L retums show g steady ineome and de net show unsoal
ngome or ineome aot likely to occur in the future, The Applicant also confirmed that this
Lewel of ingome was not unusyal or unlikely fo continue in the fulure, stating that she
cxpeeted the Firm lo genarale siilar lavels of income for [Applicant Namce] in ths listure,

14, "Lhe busingss and personal tax rotums do not show distribution or wage ineome to be offset
by losscs,

1L 'the Applicant’s | List thres most recent years| personal and business tax returns de not
indicate that income distributed to the Applicant was reinvested in the Firm.

Issue |One paragraph for each decert reason listed above. Include the specific section of the CFRR
listed below) Ex: If you have one reazon listed abave. then won have one brief paragraph in this
seclion]

The statement of personal et worth and supporting documentation shovws that [Owner’s Name |
personal nel worth ereeeds 5132 million. Therefvre, [Chaner’s Name] presumplion of ceonoemic
tiradvantage is rebutied under 49 CTR. §26.67.

A sis

[Mmsent condensed version of the rule vou are applying]

Thnder 49 CFR, $26.67, cach individual owner of o [irm applying 1o participals as 2 DEE, whoss
ownership and conirol are relicd wpon for DRT cerlification, is roqwired 1o submil a siped,
notarized statement of personal net worth that does not exeead 51,32 millien. If any individual's
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personal not worth cxegeds 51,32 million, the individual's presumption of coonomic disadvantags
is rehutied and the individual docs net meet the eritera for cenification.

In wiewing the recard as awhola, OMW BE has reasonable grounds to conchude that the Applicant
has a personal net worth inexeess of $1.32 million. Thus, the Applicant’s presumption of economic
disadvantage is rebutted, and the Firm is not eligible for DBE certification.

Far purposes of reburting the presumption of economic disadvantage. 49 CFIL §26.67¢a) 23]
und the General Instructions For Comapleting the Personal Met Worth Statement for I3 ACTIRE
Program Eligibility, codified in Appendix G te 49 CIFR Part 26, establish the methodology by
which OMWBE must caleulate an applicart”s persanal net worth. Pursuant to the rule. OMWBE
musl: {1 evelude the applicant’s ownership imerest in their personal residence and the applicant
fimm, {2 wulue ussels al their current Tair mark et valoe, (3 redoee the value ol reiresment secounis
Lo theirpresent value less amy tax and interest penalties T early distribotion. (3 exclode Habilities
owed om the applicant’™s personal residence, (43 count. leans from the applicant [irm as asscls, and
(51 not coumt comingent Tabilities.

Additionally, in defermining an applican’s personal net worth, OMWEE may regquest additionsl
inlarmaiion or conduel s own invesligation when il has a reasenahle basis fo beliove thal ihe
P Statoment submiticd by the applicimt 12 meomplele or maccurats. ooreviewing the
Applicant’s PMW Statement. QMY BE identificd mathematical errors, where the detailed sections
did not mateh the seneral summary, Based on these issues, OMWEE conducted ifs awn
invasligation mlo the Applicant’s personal nel worll,

MW BE will utilize the more detailed arcas of the Applicont™s PNW Statement in computing the
Applicant’s net worth. ag the numbers vsed are mors preeise than the rounded fioures reported in
the summary section. Ltilizing the detailed sections increases the reported value of their personal
property from B | to S| |; decreases the reported value of brokerage accounts from 3| | ta | |
inerenses the roported value of the real estate from %] | to 3] |, and increases the reported value
e their 1ite insurance from &) |10 5] | Intotal these changes represent a net $] ] increase in the
Applicant’s total assets, and personal net worth,'

O this sl the Appdicant reprorted $[ | i ather business interests. [Tnclude relevant details
and analysis ifappropriaic]

The Applicant alko lisied real property on the PRW Stalement. Tholess o recent independent
appraizal 15 available, COMMWTIE uses Fillowe.com and sinilar property estimation service sites in
computing the mariet value of residential real estate. The property estimation service siles thal
OATWEE uses provide the mosl aceurals estimale for the presant. Tair markel value of real estale
seithaul having Lo resarl 1o a coslly approsal. ORWTER s bases s decision o owse Tillise and
similar sites on olhicial TEDOT puidelines auwhoricing the practice.

The Tolloweing tahle outbines the real estate holdings that are considered for purposcs of calenlaing
personal net worth [Tnter [gures in lable belime]:

“uleulution: B[] =T TS0 ]-80 T [ 1-81 T GBL]-S[T-50 ]

Kl
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Applicant OMWBE

Property Address Valuation Valuation Mortgaze
| Addvess| | $555] | SE58] | S555)
[Address] [$555] [ SE55] 5555
[Addrass] Threpared [3554]° [S%R5]"

The Applicant reported [Tnter Figure] in assels and [Ener Tigare] in liahilitnes on ther PRNW
Stnement dated [TATE]. Avccording Lo the infrmation provided by the Applicant, the pemsonal
el worth eacesds $1.32 million, actually [Fnter Figure]. Therefere, decertification is appropriate

under 4% C.F.R, §26.67,

Towaver. OMIWRT, will reduce the value ol retirement assels by applicahle tay penalines. OF ihe
[$555], [$555] is held in refirement azscts that have alveady boen adjusted for taxes. The remaining
[EEES] mus=t he reduced by applicable tax penaltics, Az the Applicant is over [age] years old,
wilhdrawals rom reliramaent. aceounts will nol incur the 10% carly withdrawal penalty, [Staks] also
does nat have a stat? ineome tax, so the only applicable taxes the Applicant would have to pay on
her retirement azsets would be Federal income tax I all of the Applicant s retirement assets were
taxed at the maximum [vear] federal ineomes tox rate of [rate o). the [$555] in befors tax retirement
assets would be reduced te [ S$85].* When combined with the | $3335] after tax retirement asset, the
Applicant™s total retirement azsete equal (3555 This repeesents a [$58% | mnereaze in personal net
worth, for a new total personal net warth of [55$%)].

These adjustments change the Applicant’s persanal net worth from 8] Jto 5] |

[APPLY RULE TO FACT] (F.p. The Applicant™s staterment ol personal net wonth shows the
Applicant™s personal net worth exceeds $1.32 million. )

[Summarize the Bty listed shove].

[CONCTUSION COMCTRMING TIIS [SSUT] (e, Doe to the Applicant’s personal net worth,
the: Applicant’s presumption of cconomic disadvange s rebiiiedy

Clomelusion
Bascd on the guidelines provided by 49 C.F.R. § 26,67, the Applicant’s personal nel warth

cxcecds 81,32 million. The Applicant laces no barriers (o creating addilional wealih, and diocs
not have finanzial difficulty one might cxpact of an ceonomically disadvantaged indivicdual.

*FONTNTT wees] 2l pom ez repons i vadue el the rael property
A The mortgage was wereporied OWAVRET deternined the motaage b subvacting the moitgaze ameints thas were
reporiesd from tre tdal melucing the prevary resicenee and epplied the remammne amount wo the [address] propersy

A ulevlulion: [$355] 200 037[ws rme]) — [3333]
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1he Applicant’s revized personal not worth of [53$%] is over the $1.32 million cap sat by 42
C.F R §26.,67b), A9 CER, $§26.67 (b 131 requires that the presumption of ceonomis
disadvanrage is rebutted for any individual whose personal net werth exceeds 51,32 million
Therefore. OMWBE cancludes that |Applicant™s Mame |'s presnmption of econoniic
disadvantage is rebutted.

Appeal process

Yo may appeal this decision within twenty (20) calendar days of the receipt of this letter. You
may:
«  Request an informal hearing: or
«  Submit vour appeal in writing. Your appeal must include information and reasons why
the OB BE should reverse this decision.
TFor mare mbimmation see 49 C1UR. 5 20 87
Please send vour reguest lor wn mlemal hewring or your written appeal io:
Deputy Director
OfMiee of Minorily and Women®s Tiusiness Fnlerpriscs
PO Do 41 160
Olvmpia. Washinglon 98304-1160

T yvoun do mow mshe wolimely reguesi for an inlfomal hearing, (his decerfilicaion decision will
hecimme inal.

Please contact me 4t [email address] or (3000 oo4-[550] with any questions,

Sincarely,

| Analyst Name|
Certification Analyst
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[Deleted the section of the regulations below that do not pertain to the decertilication]

§26.67 What rules determine secial and ceonomie disadvantage?

(e Prevumpslicn of disadvartage, (1) You must rebuttahly presume that eitiaems ol the
Uhnited States (or law lully admitted permanent residenis) whao are women, THack Americans,
Mispamic Americans, Nalive Americans, Asian-Facilic Americans, Subconiineny Asjan
es [ound 1o be disadvanuged by the STAL are soeially and
commonically disadvanegred individuals, Vow must regquire applicants b submit a sigmed.
notarized contification that cach presumptively dizadvaniaged owner is, in Qet, socially and
coomemivally disadvaniaged,

Americany, or olher minorin

(21 ¥ o must requice cach individual ownar of a finn applying to paticipate as o DBE.
whese ownership and conteol are relied upon for IBE certification, to certify that he or she Tas a
personal net worth that does not excead 51.32 million.

(1) e must require each individual wheomakes this certification o support i1 with a
signed, notarzed siaement ol personal net warth, with approprate supporting dosumentation,
To meel this requirement, you must uge the DOT personal ned worth fomm provided m sppendix
Gi 1o this part without change or revision, Whers necessuary o acearately determing an
individusl'a persenal nat worlh, vou mav, on a cage-bv-vass bagis, require addilional [mancial
inloarmation from the owner of an applicant lem Ceg, infomation coneerning the assels of the
omer's spouse, whaere noedad Lo clarily whether assels have been tramsiomed 1o the spouse or
wlen the owner's spouss is wvolvod i the operation of the company), Requests for additional
information shall not be unduly burdenzome or intrusive,

{A) Exclude an mdividual's oswnership interest in the applicart firm;

(B Exclude the individual's cquity in his or her primary residence {oxcepl any portion of
such couity that s auributable o exeessive withdrawals from the applicant firm), The cquity is
thes markat value ol the residencee less any morlzaeey and hame couity Toan balanees, Recipienis
must ensure that home equity [oan balanees are included in the soquity caleulation and nat as a
separate Lability on the individual's personal net worth form, Exclusions for net worth purposcs
are ol exclusions for assel valualion or acecss 1o capital and eredil purposcs,

(03 Do ot use a contingent liabilay to reduce an individual's net worth.

(T3] With respeet te assers held in vested pension plans, Tndividual Re
401k} aveounts, or other relirement savings or investment programs in wh
be distributed to the mdividual at the present e witheul sigm Bea adverse tax or imlerest
conseuencas, meluds only tha present value of such assels, less the tax and inlerest penaliicy
that would acerue il the assel were distribuied al the present time,

onk Accounis,
I the assels canmol

TRV (04000
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(%) Motwithstonding any provision of Federal or State law, vou must not rolease an
individual's porsonal net worlh statement nor any documents pertaining o it to any third party
withaut the written consent of the submitter. Provided. that vou must transmit this information to
DL in any certification appeal proceeding under §26.%9 of this part or to any other State to
which the individual's firm has applied for certification under $26.85 of this part.

(b FRehutiad of presamyriien of disadvantage, {1 An individual's presumption of ceonomic
tiradvantage may Te rebutted i bwo wavs.

(13 T the statement of personal nal worlh and supporting documentation that an individus|
submiils under paragraph ()¢ 23 ol this section shows that the mdividual's pensonal net worth
cxeceds $1.32 million, the individual's presumption of seonomie disadvantage is rebutted. You
are nol requared o have o procecding under paragraph (b 2) of this seclion in order 1 rebuf (he
presumplion of ceonomic disadvintage in this case,

Fraunpla o pavageaph (D) An individual with very high assets and signiticant Habilities
may. in accounting terms, have a PNW of less than $1.32 million. However, the person's assets
callectively (e.g. high income level, a very expensive house. a wacht, extensive real or personal
property holdings) may Tead a reasonable person Lo conclude that he o she 1= nol econwmicall v
disadvantaged. The recipient may rebut the ndividuals presumption of econemic disadvantape
under these circumstances, as provided in this section, even though the individnal's PNW is less
than $1.22 milkiim.

(DAY T he staement of personal net warth and supporting documaentation tha, an
inalividun] submiils wder paragraph (a%2) of this scction demonstrates tha the individoal is able
Lo accwmlae substantial wealth, the mdividual’s prosumptiom of ceomomic disadvantage is
rebuttad, In making this determination, 45 a cortifying ageney, you may consider factors that
include, bt are not limited o, the following:

{11 Whether the averaze adjusted eress eome of the owner over the most recent three year
perind exceeds $330,000;

{73 Whether the income was unusual snd not lkely o oceur in the Tulre:
(4 Whether the camings were olTsel by losses,

41 Whether the income was reinvested in the firm or usad to pay taxes arising in the normal
course of operations by the firm:

{53 Other evidenve that income s not mdicative ol Tack ol coomomic disadvantage; wd

(£ Whether the fowl Fair marker value ol the owner’s assels excesd 56 million,

(B You must have 4 proceeding under parazraph (b2 of this section in order to rebut the
presumption of economic disadvantage in this cage.
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(2 I wou have o rensonable basis to beliove that an individual whe is a member of one of
the designated groups is not, in fas, socially mddor ceonomisally disadvantaged vou may. at any
tithe, stant & procesding to determine whether the prezumyprion should be resarded as rebutted
with rezpect to that individual. ¥ our proceeding must follaw the procedures of 52687

{33 In such a preceeding, vou have the burden of demenstrating, Iy a preponderance of the
evidence, that the individual is not socially and ceonomically disadvanuged. Yoo may require
the individual 1o produce inlonmation relevant te the determination of his or her disadvantape.

(43 When an individual™s presumplion of social and/or ceonomic disadvantags has been
rehutied, his or her ownership and control ol the nm in gquestion canmol be used lor purposes ol
DEE cligibility under this subpart unless and vntil he or she makes an ndividual showing of
social and:or ceonomie disadvantaee, ICihe bazis for rebulting the presumplion is a
determination that the individwals personal nel worth execeds §1.32 million, the individual is no
longer eligible for participation in the program and cannot reeain eligibility by making an
individual showing of disadvantage. so long as his or her FNW remains above that amount.

(o) Tramsfers wighin feo veaes, (1) Except ae set forth in paragraph ()02} of this section,
redipients must attribute o an individual claiming disadvantaped stalus any assets which that
individual has transterred to an immediate Tonily menber, 1 a trust a beneficiary of which is an
imrmediate tamily member, or to the applicant firm for less than fadr market value, within two
wears prior L a concern's application or participation in the DR program or within twa years ol
recipients review of the Brm's annual alTidavit, unless the individoal claiming disadvantamed
stutus cun demunstrate that the transier i w er on behall” of an immediate Gonily member [ thal
individual's cducation, medical expenses, or some ether lorm ol cssential support,

(21 Recipicnts must not attribute to an mdivideal cloiming disadvantaged status any assets
transferred by tha individual woan immediae Gamily member that ors conzistent with the
customary recognilion of gpecial oceasions, such s birlhdayvs, graduations, snniversanes, and
retirements.

{dy Ll vidduad deteraiinations of secil and ecosamc dvantdaee. Firms comed and
contredled by indivicuals whe are not presumed to be socially and economically disadvantaged
(including individuals whose presumed disadvantape hus been rebutted) ey apply for DT
certilication. Youw muost make a case-lry-case deternination ol whether each individual whuse
ownerslip and control are relied wpon Tor 1ML certification s socially and economically
disadvantaged. Tn such a proceeding, the applicant Tirm has the burden of demensirating o you,
by a preponderanee of the evidence, that the individoals who own and control it are sovially and
eoomunmically disudvaniaped. An imdividual whose persomul net worth exceeds $1.32 rmllion
shall nol be desmed o be ceonomically disadvanired, Tn making these delcrminations, use the
gutidance found in Appendix T of this part. Vo minst reguire that applicants privide suflficient
information 1o permit determinations under the puidanee of appendix T ol this parl.
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viii. OMWBE Final Decertification Letter (DBE ACDBE)

STATE OF WASHINGTON
OFFICE OF MINORITY AND WOMEN'S BUSINESS ENTERPRISES
1110 Capitol Way South, Suite 150 - PO Box 41160 - Olyrpi s, YA 98501
{350} 654-5750 - Toll free 1-B66-208-1054 - Fax {360) 386-7072

[Erate]
Certified Ivail

[Errst Mame] [Last Flame]

[Business Name]
[Street Address]
[City, State Zip]

File Mumber [&5]
Drear [First and Last Mame],

Thank yon for submitting the annual update application for [Fed Cert Type and Abbreviation] and
the Personal Met Worth Statement (PIW Statem ent) dated [DATE].

COMWEE has reasonable cause to remove [ 15 (the Firm's) eligibility as a [Fed Cert Type and
Abbrewation] for the following reason:

& The presumption of economic disadvantage is rebutted under the 49 CER. §25.57[
because your personal net worth being greater than §1.32 million.

CMWEE prevaonsly nformed wou of itz intenr to remove [FIEM INMame] from the
[DBEEFACDEESEE] program wia the Motice of Intent to Decertify dated [DATE] which is
reiterated 1n 1ts entirety below. [As of [ ], OMWEE has not received an appeal of its decision 1o
rem ove the Firm's eligibility as a DBE |

Facts [Tist the facts in chronological order that are important to the decision, Each
sentence should contain one important fact. The mm‘plm bhelow are to lll!lp jog your mind.
The facts listed here should also be addressed in the Analysis section below].

1. OMWEE receved [Firm Mame] s application for [Fed Cert. Type] on [date] as a
[Business Type].

¥ Thie refere to Title 43 of the Cods of F aderal Repulaions, Section 87, wheeh i included 2t the end of thisletter for
yoar reference

REV: 211212021
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L

a,

=l

The Applicamt submitted a signed and notarized personal net warth statement (PN
Stafennent) dated [ ], The PRW Staternent reported 8 personal net worth of $[ |, The PNW
Statenent listed assets totaling 5] |, consisting of: $| | in cach and cash equivalents, $| |
in retirement accounts, S| | o brokerage and investmeant accounts, %] | in real estate, ) |
in life insurance, 8| | in other personal proparty and assets. and %] | in other business
interests, ‘The INW Statement also listed $| | in total liabilities.

'The aszets shown onthe statement of persenal net worth shows mors than $|790405] in
HEET B

The I'NW Statement lists the value of the Applicant™s personal residence at 5] | Zillow
values this property al®[ ] The property is [deserihe property]. The Applicant lisis u 5] ]
mopage im the property.

The P Statemant lists the salue of the properly located al [ address ], al 5] ] Zallow
values this property at §[ ] The property iy [desenhe property]. The Applicant lises o 5] ]
morpage om the property. REPEAT TOR ANY ADDITONAL PROPERTIES

When calunlating the present. marksl, value of real csiale, OMWDT uses appraiscd value
rather thim Lax assessed vabue, T no recent appraisal is available, OAMWTE wses Fillow in
computing the mackst value of residential real cstate, ORWBE will only azcept the tax
aszggsed value of propertics i no more seeurate method of valuation is available,

. Lhe momgaze balances shown for the |three | real estate holdings shown on the statement

of personal net worth is zero dollars,

. Ingluded in the personal property reported on the PINW Statement 15 |a tesla a vacht a

plane |. It also lists a S|designer dag|.

. The busimess and personal tax returms show a steady income ad do net show unusual

incoime o income not likely to coour in the tuture. The Applicant also confirmed that this
level of income was not unnsual or unlikely te continme in the firture stating that
sherhethey expected the Fimm o generate similar levels of ineeme lor [Applican NMame]
in the futre.

. The business and personal s retams do nol show distribolion or seage ineome o be olThel

by Bosses.

. The Applicant™s [2005, 2006 and 2017] personal and business @ rewams do ot indicals

that income distributed to the Applicant was reinvested in the Tirm.

Tsaue [One paragraph [or each decert reason lizled ahove. Tnelude the speeilic seotion ol the CTR
lizted below) Bx: If vou have one reasen listed above. then vou have one brief paragraph in this
section)

REV: 212071
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The statement of perzanal net worth and supporing documentalion shows that [Owner's Mame|
personal net worth exceeds 51,32 nullion. Therefore, | Applicant s Name| presumption of
econnmic disadvantage is rebutted under 49 C.F 1. 526 67

Analysis

JIngert concdensed version of the mle ou are applying|

Under 49 C F.R. $26.67, each mdividual owner of a firm applying to participate as a DB, whose
cwnership and control are relied upen for DBE certification. is required to submit a signed,
notarized statement of persimal nel warth that does not exeeal 5132 million. 15 any individual's
personal net worth exceeds 5132 million. the individual’s presumption of eeomomic disadvantape
is rehutted and the individual does notimeet the criteria Por certification.

I viewing the record as g whole, OMWTIE hay reasonable prounds o cimelwde that the Applicant
heax g personal net worth in excess ol 5132 million. Thus, the Applicant’s prexumplion af ceomomic
disadvantage iv rebulicd and the Firm is not eligible for DEE cerlilication,

Tar purpases ol rebutting the presumption of ceonimic dismdvantape, 490 CLTR, §26.67002 (1)
and the General nstructions for Completing the Personal Neot Worth Statement for DBEACDEE
Program Eligibility, codified in Appendix G o A% CER, Part 26, establish the maothodelogy by
which OMWEE musl caleulale an spplicant’s personad net worth, Pursizinl 1o the ole, OMWBE
must: {13 exclude the applicant™s ownership interest in their personal residence and the applicant
firm. {2) valus asscts at their current fair market value (33 reduce the value of retirement accounts
o their present walue less any tax and intereat penaltics for carlv distribution, (33 exclude liabilitics
ewed on the applicant™s personal residence, (4) count leans from the applicant firm as assets. and
(31 nat count contingent liabilities.

Additionallv, in determining an applicant’™s personal net worth, OMW I may reguest additional
information cor conduct its awn investisation when it has a reasenable basis to believe that the
PNW Statement submitted by the applicant is meomplete or inacourate. In reviewing the
Applivant’s PNW Statement, COAMWET wdentilied mathematical ermors. where the detailed sectiong
did not match the general summary. lased on these issues, OMWDEE conducted its awn
investigaticn into the Applicant™s personal et worth.

ONDWTETE sl wse the more detwled areas of the Applicant’s FIWW Siatement in computing the
Applivant™s wel worth, as the mnnlers used are miove precise than the mumded lzoves reported m
the summary section, Ulilzing the detailed scoiions inereases the reporied value ol their personal
property rom f[ 1o 5[ T: deercases the reported value af brokcrage acoounts Trom §0 T 5[ 1
increases the reported value of the real estate from 5[ ]t 5[ ] and imereases the reported value
of thair ifs insuranes from 5] | o 5] |, In total these changes represent a nat %] | increase in the
Applisant's wlal assets, and perzonal net worih,®

*eeuluion: B[] =TT GSCT-80 T (30 1-80 T IGBL]1-S[ =501

1
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Of this amount, the Applicant reported $] | in other business interests, [Inclnde relevant facts
and analysis if appropriate|

The Applicant also listed real property on the PMW Statement. Unless a recent independent
appraisal iz available, UMW BE vses Zillow com and similar property estimation servics sites in
computing the market value of residential real estate. OMWHE nses these service sites to provide
the tost aocurate estimate for the present far market valve of real estate without having ta resort
1o o coetly appraisal. OMWBEs bases it decizion to use Zillow and similae sites on official Unmed
States Departnent of Transportation (LTSI guidelings anthorigng the practice.

The following table vutlines the real estate haldings that are considered for purposes of caleolating
personal nel worth [Tnter Rpures in able below]:

Applicant OMWIE
Froperty Add ress Valuation Valuation Mortoase
| Address| |55 [EhAR]| | S5
[Address] [$5:55] [SE55] [SSH5]
| Addrass| Unraported |S535 |usst

The Applicant reported | Eiter Figure| in assets and |Enter Figure| in liabilities on their PNW
Statement dated | DA TE| According to the information provided by the Applicant. the personal
net worth excesds $1.32 million, actually [Lnter Figure]. Therefore, decertification is appropriate
under 4% CF12 §26.67.

Thirwever, OMWIE will reduce the value ol retirernent assets by applicalle tax penialties. OFthe
[ F3E5]. [$555] s held m retivement assets that have already Ieen adjusted For taxes. The remanming
[$555] mmst be reduced by applicable tax penalties. As the Applicant is over |age| years old.
withdrawals Trom retirement aceounts will notineur the 10%carly withdrowal penalty, [Stace] abso
does mot have o stale incomne Lax, se the only applicable taves the Applicant would have Lo pay on
herhisdheir retirernent assets would e Federal income s, IFall of the Applicant™ retivenent
nssels were Taxed al the macdmom [year] Federal income tax racs ol [me %, the [538%] in belore
lax rebmement assals would be redueed 1o [$$$"1]5 When vombined willy the ["S'ﬁ‘ﬁ'ﬁ] aller Lax
refirement assel. the Applicant’s tolal retirement wssels cqual [F555]. This represents a [SHER]
increase in personal net waorth, for a new towal persenal net waorth of [S555].

These adjustments cliange the Applicant's personal net worth from 5[ T 5] ]

JAPPLY RULE TO FACT] (E.g. The Applicant’s statement of personal net worth shows the
Applicant’s personal nel worlh exeseds 51,32 million,)

FORARTIT wsed Zilsar com e epont e vidue ol the sl propeny

1 The martgage was wrreporizdd OhOWHEE detormined the mertaage by suboacting the morgace amouits that were
reporied from tie etal meluwerg the prinary reswheses and epplied the remammg aoount we the [address] propery
Fowlelulion: [$94E] 700 03 s ) — [S3%$]
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|Summarized the tacts listed above|.

JCONCLUSION COMNCERNING THIS [8SULE| (e.q., Due to the Applicant’s personal net worth,
the Applicant™s presumption of economic disadvantage is rebutted)

Lonclusion

Based on the suidelines provided by 49 C.F.IL. § 26,67, the Applicams” personal net woith
exceeds 81,32 million. 'Uhe Applicar faces no bariers to creating additional wealth, and does
nol have Pmamcial difTioulty one might expect ol an economical Ty disadvantaged individual.

The Applicant’s revised personal net worth of | S8$$] is aver the $1.32 million cap set by 49
C.FE. 826.67(h). 49 C.T.R. §26.67 (D0 reguires that the presumption ol eeonomic
tiradvantage 15 rebutled lor any individual whose personal net woerth exceeds 51.32 million.
Theretore, OMWIEE concludes that [Applicant’™s Name]™s presumption of econmnic
dhisadvantage is rebidied.

The Tinm ™ application Tor comtimuing elipibility of s DR certilication 15 denied.
The Tirms decertilication is nal, [FTRM WAME] s removed Grom the OMWEE Dircclory,
Appeal progess
Wou may appeal to he T8, Department of Transporiaion wilhin ninely {2075 days of this
decizion. Your letter must contain information and argiments to show why our decision is
incorrect.
Please send vour appeal ta:
L&, Department of L ransportation
Departmental edTice ot Civil Rights
12000 New lersev Avenue Sk
Washington, DK 20390-0401
Tor more inkinmation, see 49 O R, § 2689,
o IFwou do not subinit an appeal. this decision will become final and vou will have no more
appeal rights.
o I vou would like w reapply for centification, under 49 C.F.R. ¥ 26 86(c), von may submit
a new application {with supporting documentation ) twelve (12) months from the date of
reveipl vl this letler,

Please contact me at |email address| or (360 Ao 77| with any questions,

Sincerely,
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[Analwat Mama]
Certification Analyst

[Deleted the sectia

ol the regulations below that do oot pertain e the decertilication]

§26.67 What rules determine social and ceonvmic disadvantape?

[ Prevumpiion of disccvamage. (17 Youw must rebutlahly presunie thal eilizens ol the
Thited States for law ludly mlmidted penmeanent tesidantz) who are women, Black Amoericans,
Hispanic Americans, Mative Sunericans. Asian-Pacific Aunericans, Subcontinent SAsian
Americans, or ather minoritizs found to be disadvantaged by the SBA, arc socially and
ceonomically disadvantaged individuals, You musl requive applicants to submit a signed,
notarized centification that each presumptively disadvantaged owner i, in fact. socially and
econmmically disadvantaged.

{20} Y on must require each individnal ovwner of a firm applying to participate as a DHE,
whese ownership and conmteol are relizd upan for DBE certification, to certify that he or she has a
personal nel worth that does net excesd 5132 million.

(1) Voo must require cach mdividual sho makes this ceriilieation o suppart il with o
signed, nedarived statement ol personal net worth, with appropriae suppoerting documenialion.
To meet this requirement. you must use the DOT personal net worth form provided in appendix
G 1o this parl withoul change or revision, Whers neecssary Lo aceurately determing an
individunl's personal net worlh, vou mav, on a ease-by-vase basiz, Toquire addilionsl l[nancial
information from the owner of an applicant firm (¢ 2., information concerning the assets of the
owner's spovse, where necdad to clarifv whether assete have been transforred to the spouse or
wlien the owner's spouss i3 involved in the operation of the companyy, Requesta for additional
infarmation shall net be unduly burdensome or intrusive.

{1} In detennining an individual's net worth, vou must observe the fellowing reguiremenis:

{A) Faelude an individuals ssvmership mterest in the spplicant finn;

(ByExclude the individual's cquity in his or her primary residence (exvepl any porlion of
such equuty that is artribartable 1o excessive withdrawals from the applicant firm, The equity iz
the market value of the residence less any mortgages and home equity loan balances. Recipicnts
must ensure thot home cquity Ioan balances are included in the cquity caleulation and not as a
separate lability on the individual's personal net worth form. Exclusions for net worth purposes

are not excluzions for azset valuation or access t capial and credit purposes.

() Do niot use a contingent lialility to reduce an individual's net worth.
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(1 With respect to assets held in vested pension plans, Individual Retirement Accounts.
A0Lckd accoumts, or other ratirement savings o investment programs in which the agsete cannot
e disteibuted 1o the individual ar the present tithe withent significant adverse tax or interast
consequences, include only the present value of such assets. less the tax and interest penalties
that would acerue if the asset ware distributed at the present time.

1) Notwithstanding any provision of Federal or State Tawe, vou must nel release an
individuals persunal net worth stalement nor any docwments pertaining o it te my thied party
without the writlen consent ol the submitter. Provided, that voo moust transmit Uns infonmation Lo
DOT in iy cortilication appeal proceeding under §26.89 ol this parl or lo any other Stals o
which the individual's [irm hay spplicd Tor ceraficmion under §26.83 ol thi= part.

(b Redutiod of presumpton of disciirontzee (1% An individual's presumption of ceonomie
disadvaniage may be rebutted in bwo waxs,

(1) If the statement of personal net worth and supporting documentation that an individual
subamnits under paragraph (a)(2 ) of this secticon shows that the dndividual’s personal net worth
exceeds ¥1.32 million, the individual’s presumption of economic disadvantage is rebited. You
are Tl Teguited o have o procesding under parapraph (b2 ol this section i order o vebui the
presumptian ol ecenamic disadvantape n this case.

Fovamaple teo paragraeh (Rical: Anindividua! with very high asses and sigmilicant Babilitics
may, in avaunting tenms. have a PNW ol Tess than $1.32 milliim, TTewever, the person's assels
colleatively (o2, high meome level, a very sypensive houss, a vachl, exlensive real or personal
property holdings) may lead o reasonable person (o coneluds thar he or she is ol cconomically
disadvaniaged. The recipiont may rehul the individun?s presumplion ol scommic disadvaniage
under these cireumatances, a2 provided in this section. aven though the individual's PROW is less
than $1.32 million,

(I0A) I the statement of persenal net worth and supporting documentation that an
individual subnmits under paragraph (a2 of this section demonstrates that the individoal 35 alle
to acenmulate substantial wealth, the individuals preswnption of econcmic disadvantage is
rebutted. In making this determination, as a certifving agency, vou mayv consider facrors that
mclude, but are nat mited 1o, the Following:

{1 Whaether the avernge adjusted groes income ol the awner over the most recent three year
perod cveceds S330.000;

2 Whether the income was unusual and nal likely o occur in the luture;
[y Whether the eamings were ofTset Ty losses.

(4} Whether the income was reinvested in the Drmor wsed o pay Taoes arizing in the nommal
course ol operations by the [imo;

.5 Ouher evidence that ineoms is nol indicative ol Tack ol ceonomic disadvantage: and

-l
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(61 Whether the total faie market valoe of the owner's assets exceed 56 million,

(B} You must have a proceeding under parazraph (b)i2) of this section in order to rebut the
presumpian ol ecenomic disadvantape nthis case.

{23 T v have a rensonable bagiz 1o believe that an mdividual wh s a member of one of
the desipnated groups is nol, in Tacl, socially andfor ceonemically disadvantapged you may, al any
Limne. start a proceeding e determine whether the presumption should be regarded as rebutied
with respeat b Lhat mdividual, Your proceeding nust Tollow the procedurss of 26,87,

(3} In such a procesding. you have the burden of demonstrating, by a preponderance of the
cvidenes. that the individual iz not socially and ceonomically disadvamtaged. You may require
the individual to produce informarion relevant to the determination of his or her dizacdvantage.

[y When an individual’s presomption of social mdior ecomormic disadvantage has Tieen
rebutted, his or her ownership and contrel of the firnm in question cannot be used for purposes of
DT, eligibility under this subpurt unless and until e or she makes o imdividual shiswing ol
sorcial andior econommic dismlvantapge. T the hasis lor rebolling the presumplion is a
tetenminatiom that the ndi vidual’s prersonal et worth eaceeds S132 vmllion, the individual is o
fonger cligible for parlicipalion in the progrm and cannol regain cligibilily by making an
inadividun] showimg of disadvantage, so long as s or her PYW remains above thal wmount

(e Tramsfors wivhin two vears (1) Exeept as sot forth in paragraph (2323 of this section,
recipiants nuesl attribuls Looan mdividual elaiming disadvantazed staus any assals which that
ingividual has transferred o an inunediate family member, to a trust a beneficiary of which is an
inunediate family member, or to the applicant finm for less than fair market value, within two
wedars prior to a conecrn's application for participation in the DEE program or within two vears of
recipient’s review of the firm's annnal affidavit, onless the individnal cluming dizadvantaged
statuz can demonstreate that the transfar is to or on behalf of an immediate family member for that
individual's education. medical expenzes. or zome other form of essewtial support.

(2} Revipients must nob attribule fooan individual claiming dizadvaniaged status any asscls
translerred by thal individual o an immediate family member that are comsistent with the
custvrmary recepnition ol special sccasions, such as bivthdays, pradoations. mmiversaries, aml
reliremenls,

d) fndividuol derarminotions of social ond aconomis o sadvorrage. Firms owned and
controlled by individuals who are not presumed to be socially and ceonomically disadvantazed
{including individuals whose presumed disadvantage has been rebutiedy mav apply for DEE
certification. ¥ ou must make a case-by-caze determination of whether each individual whose
ownership and control are relied upon for DBEE certification iz sacially and eoonomically
disadvantaged, W such a procoeding, the applicant firm has the burden of demonstrating to vau,
Ty a preponderance of the evidence, that the individuals whoe own and control it are socially and
economically disadvantaged. An individual whose personal net worth exceeds $1.32 million
shall not be deemed to be economically dizadvantaged. In making these determinations. use the
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guidance found in Appendix E of this part. ¥ ou must require that applicants provide sutficient
information to permit determinations under the guidance of appendix E of this part.
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iX. OMWBE Federal Suspension Letter

STATE OF WASHINGTON
OFFICE OF MINORITY AND WOMEN'S BUSINESS ENTERPRISES
1110 Caprtol Way South, Suite 150 - PO Box 41160 - Olyrpis, YW 98501
{360] 654-5750 - Toll free 1-Bo6-208-1064 - Fax {360) 366-7079

[Drate]
Certified Mail

[Hame]

[Business Mame]
[Strest Address]
[City, State Zip]

File Humber: [##HH]
Dear [Mame],

The CEfice of Minenty and Women's Business Enterprises (OMWEBE) 15 summarily suspending
FIEM IMTAME (the Firm) as a Dizadvantaged Business Enterprise (DBE). There is adecuate
evidence to support that the Firm should be summanly suspended based on the following
reason(s):

Adequate evidence to believe that there has been amatenial change in circumstances, in this
instance, [control ] tha affects the eligibility of the Fitm te remam certified under 49 Part
26,881

[OMWEE prowided the Firm with a Motice of Intent to Decertify on [Date]

The Hotice of Intent to Decertify informed the Firm that OMWEE has reasonable cause under 49
CFE 26.87(b) to remove the Firm's eligibality as a DEE, specifically that the [dizadvantaged

ownen(s) does not [control] the Firm ]

OF. (if no notice of intent has been sent vet)

[OMWEE has reasonable cause under 43 CFE 26, B7(b) to remove the Firm's ehgibility as a DEE,
specifically that the [disadvanraged owner(s) dees not [contrel] the Firm ]

Belevant federal rule
49 CFR 626 88 Summary suspension of certification.

4% CFE 526.8B(b)(1) - A recipient may immediately suspend a DBE's cerhfication without
adhenng to the requirements in § 26.87(d) when there 15 adequate evidence to believe thar there
has been a material change in circumstances that may affect the eligibility of the DEE firm to
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remain cartified. or when the DBE fails to notity the recipiont or UCE in writing of any material
change in circumstances as required by § 20.%301) of this part or fails to tmely e an afidacit of
o change nnder § 26.83(]).

Appeal process
rou may appenl this decision prior to | s Specific Date|. You may:

s ltequest an informal hearing: or

+ Submit yvour appeal in writing, Y our appeal must inelude information and reasons why
the OMWDHLE s decision should be reversed.

See 49 CFL & 26,88 far more infarmation.

Please send wour request far an informal hearing or vour written appeal to:
Deputy Director
Ollice of Minorly and Women's Thusiness Tnlerprises

P00, Box 411060
Olympis. Washington 98504-1160

Plewie comact me al (36{0) 664-9750 with any guestions.
Sincerely,

Sarah Erdmann
Deputy Iirector
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